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or doubtful inſtances traced out; and ſeeming, con- 
traditions reconciled or explained: thus, in fact, af- 
fording a RzyzrToRIUM to theſe TxxM ReyorTs, which 
ſhould preſent a ſhort hiſtory of the Law laid down from 
the Bench in the courſe of the laſt thirteen years. 
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See Statutes 14. 


WHARFINGER, 


| 1 i 
And ſee 8 3: Vr 


+ > 


See Forfeiture 5, 6 vx 


Trover. 


* 
2 


1 mans Fe. * (WR. : 
d 
Ses Boron aud" Fome * 10 11 
Deuiſe. 3 * Ks As 
Power, 8 
n ee eee {1 < * i 
WiNncBesTER MEASURE. 
1 W and e nee 


See Exciſe. .. ES Pp 


Wirunss: 
[And fee Evidence. ] 


I. Competency; general Odjectiona 


to, on Account of Intereſt 198 


II. Counſel or Attorney 199 
III. Huſband and Wife 200 
IV. Pariſhioners, c. ib. 
V. Subſcribing Witneſs ' 1. 
VI. Examination of Wirheſſes ib. 
eo 4 
| See Baron and Feme. ; 
Poor (Overſeers) 1. 
n,, 
See. Juri ſliction 14, 15. 


* 


Wonns, Actions ſor. 
x See Libel IV. 


Won os, Conſtruction of. 


See Deviſe. 
b ue. 
Limitations, 
ier. 
See Treſpajs 1 , 1. ; 
Weir. 
See Abatement II. 
Limitation of Actions. 
Practice XXIII. 
Wætr of Error, 
} _ 8 See Error . | 
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JUDGES, . a 4 
or THE: con OF KING'S BENCH, _ 


85 e 14 n * 
vonne HR aalen INCLUDED | IN THE TERM: REPORTS. 
. £4 4 ; ) | I'S wy. 7 EF 


EL of 


"CHIBF- - JusTIOnS/ 3 
Tur i How. WILLIAM EARL or Ma NSFIELD 1 
His Lordſhip was not able to attend the Court after the firſt Day of 


Michaelmas Term 1786, and reſigned his Office on © he Sea 
having held it nearly 32 Years. —He was ſucceeded by | 


Taz RicuT How. LLOYD Lok Kanron; 


L r. 12 9th, noo took his Seat TO ak ne. 6 


PpUISNE Juks. 


Hon. Ebwanẽů WiLLEs, bin | | 

Died January 14th, 178 79. 8 

7 Hon. Sin WILI aM Henry Asnkunsr, Kur., es + the 
Hom, Nn Bur l xx, Eso. afterwards SI Fr Ancis Bur; 


Created a EGS 7 ou: Vacation 1789 reſigned in June 1796 and 
went to the Common Pleas, - 50 


_ How: SIR NAS Gross, Kur. 
Appointed February 1787. he 
Ham. Six Souz.pen Lauzence, Kur. 


Appointed Tan 1794, from the Common Pleas, where be had ow * 


amn Hilary Vacation e, C 


ATTORNEYS.GENERAL. __ 


Rich ARD PErrER ARDEN, E80. 
Promila to be Maſter of the Rolls, and Knighted, Trin. vacation 1788. 


Six AxcRHRAID Macbon Arp, KN r. 


Ne nt Trinity Vacation 1788 ; promoted to the . Baron 


of the Exchequer, Hilary Term 1793. 
Sm Jon ScorTT, Kr. 
ee N Term want 2 ; 
SOLICITORS-GENERAL... En 
AzcunALly 3 3 to be Actomeps-Gener. 


Sm Joan Scorr, Kr. See above. 
Appointed Trinity Vacation 1788. 


Sin Jonn 3 Kxr. 8 Hey Term 1793. 


8 s ud . E A N * Y 
Paſte Term 17556. "OE 


"Fn 7 ok . Boup, Eg. 


© k : 
5 
85 
15 


Michaelmes Term K-26 „„ 


Jo wWirson, Eſq. on his being made one of the Jafice 
of C. P. His Motto—Secundis Laboribus. . 


Lest 5 | 4 
Hilary Ne T 


Stk Arzx. Tromson, Kat. on his vhs appointed 0 one ” a 4 
tze Barons of the Exchoguere, Ip 0 7 
Sion e e, - 2. +, 1+ ate nll 
 SovLpen Lawrence, Eſq. dete e lf 

Their e Tee., ” 


. Eater Term 1787. e 5 
— Cocxzrs, e . 3 


C. RunninGToN, T% J. FEED 3- 0 04 
S. Manna Eſq, | | Paribas EY — þ 
0 Warson, Eſq. - » CERT ll 


Nah Terim I 1788. 


Lioyp Lord woah; on his being appoigtel Chief Igler. J 
un CLAvrox, Eſq. | 


Duid Laa, fine Meribus 2 


„ a ot; Michae/mas Term 1789. . 
3 W. bonn, EN choſei Recorder of — 3 N . 
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—— - : 2 — TIS — 


i 
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S: 
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' 


Vitium Lege Regi. 


* 


Trinity Term 1794. 


8. baren Eq. ee ee 
J. ee Eſq. lee hein. F . 7 


Hilary Term 1796. | 5 ; 
A. 2 Eſq.——Evagonti Frana laune. ir iet Yhe 
el, Term 1396. 20 5 
—Lagilur . 8 EY KOs 
Zafer Term 798. ee a HA | 
B. * SELLON, Thr AY (09,3 montant e. 5 


* 
; ; A 
> $4284 47 7 33 F A 12 4 1 512 * * 


S. SHEPHERD, Efq. 


* 2 

* 

. 2 
& 1 
5 


| The fond Part 7 1 hautle bor too to Prefs 
25 Expedition, before the Whole was. prepared, [the 


ut 


SY 


he Reader is e fo the Wee 250 Fa 


| Page. Col, 


33 * 
11—2, 
22—1, 
36 —1, 


—— 
60—1, 


64—1, 
65—1, 
| £05 he 


76—1, 
78 —1, 
79—2, 
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* CEE i Anat 


' ADDENDA & Conazen⁰. 


Line 4, after © i. 493,” add © & ii. 231.” 580 = : 

Line penalt. for “ c. 10, read ws abs 5 5 
No. 4. Line 7, for. 29 C. . 29 C. n e A 78 
No. 4. Line 7. for © i. 182,” read d iv. 18. OO. 


No. 1. Line 3, after « i. $6,” add « ſee rio. Mit, 1 
title Covenant VI. 1.” ass 
Div. IX, No. 1. Libe 2%. After * l. 34% add 783. ” 
aſter the Article-No: 6, add, 
„ A ſeme covert, living io o adultery and ſeparate from her huſ- 
band, cannat be ſued as a fre fle, if ſhe have no ſeparate main" 
tenance. Gilchrift v. Brown, T. 3 G. 3. iv. 766. 


BasTauDs, No. z. Line 1, read “ che r ee pee. „He- 


No. 3. add at the end of this rtiele— l N. 2 
* Affirmed in Cam. Scac. 1. Aa. 22899... 1 AKN of 
N ; 


„ Div VI. No. 1. add at the end of this Arüel | 07 5 | 


«« Afﬀirmed in Cam. Scac. ii, 186. h 
Line 31, aſter © G. 3.“ add t v. 367. 555 
Line 35, after « v. 683,” add * and ſee vi. rue fol ay ag 
at the end of Title Brits of Lapin and Contonuent,' 
*" 1%. # agreed to buy ſome articles of plate of B., who was to 
ger A.*s arms engraven on them and to pay for the engraving : 
eld that a delivery to the engraver for that purpoſe was not 
a delivery to 4. ſo as todefeat *B.'s right: of r 
goods in tran/itu, the price of the goods not being paid by A. 
Osuenſon v. Morſe, M. 37 G. 3. v. 64 
* 13. A conſignor's right of ſtopping goods in fran is not taken 
by the conlignee's having partly paid for the goods. e 
 E& al.w. Loy, M. 38 G.z. vii. 440. : 1 
Line 3, from the bottom, after “ ii. 18, add cc * vil 152.5 gry: 
after the end of No. 4. add This caſe was reverſed in Dom, Proc. | 
Ap. 20, 1790. y 1222 1 re 8 TIS ti 
Div. VII. No, 2. Line 6, for iii. 675, read 4“ fit, 657.“ 
No. 11. Line 21. for © ii 100,“ read © ij. 190.“ 7 8 
at the end of Article Ba ManT1AL add e 
Affirmed in Dom. Proc, i. 784. „ 
No. 7. Line 9, add “ & vi. 175 . 150 
Line 11, for Horton v. Horton,” PRs 3 v. Harton,' 122 # 


OAT f 8 ö 


Dir. XI. No. 2. add to the end of this Article, „ iii. 88. 94, 5 


at the end of Article unter, add <f reverſed in Cam, Scac. v. 367 MD 
| 23 i 
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of 1723, 
EY 113—3, 


15. 
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| ADDENDA + & onen - 


Div. XIIL at the tray add Py OOTY Fa Fl "Y «nk 


No. 6. read the two firſt lines thus :—* And if an aQion of debt, 
brought on @ judgment which a affirmed,” Ec. 


at the end of No. 18. add ** See No. r 
ence at the end of No. 17, 


ee . 5 ö 
| | Add to the Tanks « or STATUTES 
217.35 C. 3. £1085 | 3 7 


1 the King v. Offchurch, Inhab. inſert, 


37 — . 435 Th 
8 OS Do, 3 


In the Table of. Namzs.. THz. Cans. 
Addiſon v. Overend, for te vii. 766. read © vi. 766." a 
The King v. Eaton, for “ i. 285, read © ii. 285.“ 


——, Oſmer v.; fee Young v. R., 8. C. 
damen, R. v. 7. aker eee. III. ae: 9. 


1. 2 


. f WY a 48 18 1 * 


1 46% : 


A bens 855 


ps . * 4 * 
Fitz AO 
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OREN 


LY 
SAL action does not abate by the 


plaintiff's becoming a bankrupt; 

and 4 became ſvc — Us 
terlocutory and final judgment, and 
ſued out execution is his own name, the 
Court refuſed to ſet aſde the proceed - 
_ ings. Waugh v. Auftin, M. 30 G. 3. 
9 ö l n. 437 
2. The death of the defendant between 
the commiſſion-day and day of trial 
is not à ground for ſettiag aſide a 


_ verdict: ſor the plaintiff. Jacobi v. 


Miniconi; M. 37 G. 3. v. 31 
0 15 wo 9 5 15 


II. Mode of pleading, 
1. A plea of miſnomer in abatement 
maſt conclude with praying judg- 
ment of the writ: praying 7hat the 
Jame may "be quaſhed was held ill on 
ſpecial demurrer, MHixon v. Binns, 
A. 8 in. 185 
2. A plea in abatement is bad if it do 
not give à better writ, but tend to 
ſhew that the plaintiff bath no action 
ar all. Eu 9, f. v. —_— E. 31 

3. On a writin debt for 1066 J. plainti 
declared for 1000 /. borowed by de- 
fendant of the plaintiff ; and, in a 
ſecond count, for 66 7. for intereſt of 


a certain other ſum of mo 


f 
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1 $a * Miah ei” 7 I 3 a 
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4 pleaded in abatement of the wilt, 
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«« that the ſaid ſam of money in the 
ſaid writ mentioned, and thereby ſap- 
| Poſed to be borrowed from the plain 
tiff, was borrowed dy defendant 
and others, and not by deſendunt ſe- 


plea only anſwered one of the endes 
of action, that mentioned in the firſt 
count, the Court held the plea" bad. 


| (that the promiſes were made by 4. 
and B. jointly with the defendant,) 
that A. ard B, were in Scotland at the 
commencement of the ſait, e. and 
had no property within the juriſdic- 
tion of the Court by which they could 


v. Baillie, T. 35 G. 3. vi 327 
5. In a plea in abatement that — * 
perſon ought to have been ſued with 


„ . 343 
III. Time of pleading. 


1. The four days allowed for pleading 
in abatement are both inconclyfve. 
2 v. Webb, F. 26 C. 3. i. 255. 
V. Perigal, . 35,6. 3. 

410. 


2. But if the laft of the four days for 


N — 


parately: on demurrer, becauſe his 


Berries T Jamieſon, F. 34 1 
4. Replication to a plea in abatement, 


be ſummoned, Ce. is bad. ard 


the deſendant, it is not neceſſary to 
lay a venue. Neale v. De Garay, E. 


[i 
i 
| 

5 

1 
} 
ö 

[i 

1 
1 
i 

H 
. 
] 


2 | 1 eee, un. -. 


ng ena i 

ea on the ns Lge v. Carlton, 
30 3 3. -* GY iii. 642 

3. A dec aration is os well filed from 
Seed time of, notice, whether ien de- 
We in chief, or de bene 
.  th:refore the defendant has four days 
1 At after notice in which to plead in abate- 
ment. Hntchinſon V. Brewn, . 37 
| 3. N vii. 298 
% The plaintif may fign judgment if 
the defendant plead in 8 aſter 
the four days, — no rule to plead 
has deen regularly ſerved. Brandon 
v. Payne, F. 27 G. 3. i. 6894 
. very plea in abatement woah, be 
pleaded 
is out. and cannot be pleaded after an 
n unleſs the declaration is 
delivered ſo late in term that the de- 
fendant is not bound to plead to it in 
_ that term, or is delivered after term; 


in both which caſes the deſendant may 


* the firſt four days, incluſive, of 
the ſubſequent term, plead any plea in 
- abatement as of the precedent. term, 


Whether a rule be given or not, and | 


F Sunday i is one. i. 278 
6. A. plea in abatement is bad after a 
general imparlance. . Evans 9. f. v. 
Wege 

_. And. may be taken advantage of on 


a general demurrer, Buadle v. . | 


1. 369 


L. 356 C. 
be- 


7 When a 


n is FR ity 
fore the eſſoign-day of a term, with a 

rule to-plesd in the four firſt days of 
that term, the defendant cannot plead 
within that time in abatement, . with- 


be out a ſpecial imparlance. Paughly v. 
Laſcelles, H. 32 C. 3. + 520 
8. There cannot be a plea in Et 
+. Intitled as of the term ſublequent to 
that in which, the declaration is deli- 
vered without a ſpecial imparlance. | 


| _ Aten v. ee * of G. 3. 


2 , ? „ 


* IV. ket may be leaded. _ 
1. A0 aQtion of treſpaſs far an injury 
vn done to the Roper of the wiſe dum 
Ale, ſhould. be broug ght by the huſ- 
oof, and wife : but 15 ſuch action be 
brought by the. wife alone, the de- 
© fendant mult plesd the coverture in 
no ALalauent, and, 85 in Gar. Miner v. 
ens 30 C . Zo K-77 en 


| 


and ö 


| 


iv. 224 


il. 447, 1. 


* 


| th 
general iſſue, Ro 
abatement if he wifl 


* 
3 
3. Defendant. 


11 Wy 
at 


fore the rule for pleading | 


5. bee defendant had been. - 


6. If the cauſe 


and the defendant cannot. 


6 


JI 


Ny ide, give 


plead, K in 
* ak e advan- 
. e Morgan v. Pai 10 he 


was. ba . 9 
- James, and was called in the dee 
tion James, Richard; this is A mi - 
. and. may F e 

ment. Jenes v. Macgui 

* p 99 

A ples in abatement of 0 75 

e defendant beginning g. ang 
d Richard (ed 
N a bad. Roberts v. 2 
4 
the Right Honourable Hamilton Fle- 
myng Earl of Wigtown, having prvi- 
lege. of peerage, and had 
againſt him, and in debt on that 1255 
ment he was called Hamilton Flemyng 
Eſq. commonly called Earl of Wig 
todos; on wal iel wt rune or h * 


to be à failure of | 
an 4s 1 447, . 


v. Flemyng / 
action ariſe a. con- 
tradtu, the plaintiff muſt ſue. all the 
contracting parties: if ex 4 he 
may ſue all or any one. "the 
ſame rule applies, where a * is 
committed by a ſervant of the deſend - 
ant ſued. There fore to an action on 
the caſe againſt ſeveral partners ſor 
negligence. in their ſeryant, whereby 
the plaintiff *s goods were loſt, it can» 
not be pleaded in abatement that there 


are other partners not named. it, 
f "hell v. Tarbutt, T. 34 G..3 a 


l 
If one of two part-owners o e 
1 alone for a tort, and the defendant 
do not plead in abatement, de other 
part- oer may aſterwards ſue alone, 
n fed jn 
Datement to ſuch a By. 
v. Oxzerend, F. 37 G. 5 
A. and B. being Joint owners of a 
ſhip, x conveyed: his moiety 10 B., 
bunt in the bill of ſale the cert] * of 
501 he was not truly recited; l 
on, and afterwards m 
Eq whole ſhip did n; 
- . pofleſion ; ; then J. ordere 0 


be thip ; alterwards W. 


r, the 


ed by the name of. Ro- | 


judgment | 
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oed. Budd v. Wilſon, J. 35 C. 3. 


dat the plaintiff" carridge, Where- 


IJ 


* 4 


other to P.: it was beld that the'firſt 
ilk of Tale Was an Abfolute nuflity by 
*'' reaſon” of the "Rat, 25 C. 3 c bo 
J dd tht . was" liable "te! C 


— 
. 1 


"for the repairs of the ſhip in an ,n. 


for work and labour brought by C., 
A. bot having pleaded in abatement. 


* 


PP | £4 abr From, Aras 0 
9. To debt on the flat. 9 A. c. 14. to 


recover back money won at play, the 


% 


Wor "To 1 
© "&ETION ON THE cls. 
1. Caſt and Nreſpaſi, diftinfion between : 
„land ſee pf. VI.) 

1. Where the injury is committed by 
the immediate act complained of, the 


ion muſt be z7ropaſs 3; where the in- 


jury is conſequential upon that act, 


5.08 is the proper remedy. Day v. 
Eau ard, | 


-— + 34 C. 3. v. 648. 
Sa vigęnac v. Roome, M. 35 C. 3. vi. 4 25 
2. For falſe impriſon ment the diſtinc- 
tion between caſe and treſpaſs is this; 
Where the. immediate act of impriſon- 
ment 980 from the defendant, 
the action can only be treſpaſs: but 
where the act of impriſonment by one 
perſon is in conſequence of informa. 
tion from another, there an aRion on 


the cale is the proper remedy. | Mor- 


Las v. Hughes, H. 28 C. 3. i. 232 
3. A plaintiff cannot declare in an zclion. 
on the caſe, that the defendant ſo ſu- 
- , Tiouſly drove his cart, that by his im- 


proper conduct it was driven with | 


* gear force againſt the, N car- 
Hage, per quod the loſs happened; 
bis remedy is Tepus wi & armis. 
Da v. Edwards, T. 44 C. 3. v. 648 
4. An action on the caſe ſtating that the 
. defendant's ſervant wilfally drove 


pie half” ef the” mi t A. ind the | 


1 4 
dat B ought allo to have been ſued |. 
7. 37 8. 3. 41: 
ene 


Fromont, E. 36 G8. 3. vi. 659 


II. Conſeguential Damages by Naglic, c. 
1. An action upon the eaſe will not lie 
by an individual againſt the inhabit- 
| ants of a county for an injury ſuſ- 
| tained in conſequence of a county 
bridge being out of repair. [Rafell v. 
The Men of Devon, M. 29 175 2 
2. B e er caſe for b 
ing fences, whereby another party is 
8 dase can only be ed 
againſt the occupier, and not againſt 
the owner of the fee, who is not in 
_ poſſeſhon. Cheetham v. Hampſon, 7. 
31 C. 3. | A9. 288 
3. A count in a declaration ſtating that 
the plaintiff, being poſſeſſed of ſome 
old materials, retained the defendant 
to perform the carpenter's work on 
certain buildings of the plaintiff, and 
to uſe thoſe old materials, hut that the 
_ defendant, inſtead of uſing thoſe, 
made uſe of new ones, thereby in- 
creaſing the expence, mas be ſup- 
ported. El/ee v. Garward, H. 33 C. 3. 
v. 141. (8er . HT. 6.1... 
4. No action lies againſt a ſteward, ma- 
nager, or agent, for damage done by 
the negligence of thoſe employed b 
him io the ſervice of his principal, 
but the principal of thoſe actually em- 
ployed only are liable, Sens v. Carte 
_ awwright, M. 36 G. 3. Vi. 411 
5. An action on the caſe lies againſt the 
commiſſio ers of the lottery for not 
adjudging a prize to the holder of u 
ticket entitled to receive it. 2 
* E. 36 G. 3. vi. 646 
6. An action on the caſs fies eainſt mi- 
. niſterial officers for a negle& of duty. 
ok: ag aa ts Ars ates 
7. A banker in London receiving 
from his correſpondents in the coun- 
try, to whom they bad been indorſed, 


| to preſent for payment. is not gailey 
">> 000 | of 
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* 316 ee in B. | B 
| x: > Ho in ſuch an action A. muſt allege 


| 0 agiinitthe other. 
8. Accont in & dectarationz ſtating that 
te pfaintiff retained the deſendlant, 
Sho Was de 


"of ae leit up ſuch bin, 
to the 8 g a check | 


855 1 auer the amount, al. 

r e ſach check is 
„ Gilkonouted.” ny v. 8 'M. 
> Ni, 5 O's Me 12 


III. n * 


| 1 4. waving propoſed to fell goods 


J. gave him a certain time at his re- 
| Anek © determine whether be would 
buy them or not; B. within the time 


| fr x ap to buy them, and gave 
notice thereof to A.; yet A. was not 


” Fable in an action for not delivering 

them; for ZB. not being bound by the 
. original contract, there was no con- 
* © fideration to bind 4. Cooke v. Oxley, 


o E. iii. 6 
2 . If Ka 5 


| 955 a ſum of money to 
a Sad the bargain, 4. may main- 
tiain an action againſt B. for not deli- 
*-  veting his Horſe, without alleging any | 
deliy ry of, or offer to deliver his own 
fl to B.; 
money veſts the property of the plain - 
v. Owen, M 
V. 409 


a demand on B. for his horſe ; ſtating 
© that B did not deliver, though often 
' requeſted fo to 45, is not ſufficient. | 


4 In an «ion on the caſe for not WE 
 vering corn at S. purſuant to an agree- | 
ment, whereby the defendant, in con- 
-—* fideration that the plaintiff had bought 


of him a cettain quantity at a fixed 


er undertook to deliver it to the 
n aff at S. within one month from | 
the time of the ſale, the plaintiff muſt 


aver tender of the rice or what is 
Wh thereto. vs Lamb, 


Vit. 125 


A 37 AS © eats th the 0 of the 
Torn and the payment of the price 
Were thay ber 

fame time} und each muſt aver per- 
En 6 or an offer to perform his 


acts to be done at the | 


"before he can maintain an action 
Vit. 125 


nter, to repair x houſe; | 
detore a given dy; wet de elend. 


| Vork. FD Garward, H. 33G. 3 


agree to exchange | 


for the pay ment of earneſt | 


25 in the proceedings, 


1 * e wen 1 bot 
drm the work within the tithe, 
2 the * the plaintif”; 
151 were damaged, candot be ſup. 
Porte Dr oe Breed kis 
Atuat jon as a carpenter, and it was not 
Rated that * was to rective any eb 
ſidefation: of that he entered up- his 


+ %s 1s {FFF 72% os Wet 


7 Where a,nuvig act 
the company to ſve fot calls; ©; by 
action of debt or on rb caſe'f* e Was 

ruled that an action du the caſe in tort 
lay. 7 Canal Co. v. Buck- 
e eee 
3 V. Ge © 1551 1 

No action for cim. con. ean be 

for any act of aduſtery after's 

ration between | huſband and 1 fe. 

Weeden v. 7 imbrell, 


I If the purchaſer of 2 . 
to be of a certain age, diſcover that 
he is of a greater age, and ofer\him 
to the ſeller, who refuſes to take. him 
back, he may ſell the horſe to an 
third perſon, and then maintain | 
action againſt the ſeller on the w 
ranty. Buchanan v. e 
29 C. 

2. 4 4 affirmation, made by Ty 745 
fendant with intent to defraud. the 
plaintiff, whereby the 177 receives 
damage, is the ground of ag action 
upon the caſe in the nature of . 2s 
Wo v. Freeman, H. 29 G. 3. I 
10 Te an action jt 1 bod Fe 
that the defendant ſhould be beofited 
by. the deceit, or that he ſhobld col. 
lude with the perſon who is. 


vi; Maliriaut 22 fad other Mal 


t. Ar eden ug the — «ith ahe lie 
for a malicious proſecution hy wTu 
© rior againſt an inferior officer, before 
2 nl eourt- martial, for am offbnce 
**cognizable by it. Tobnſtone "Sutton, 
ee + pg none ye, 4 M. 27 0. 3. 

493 C 

5 1787.) 

2. Am action for » malicions-profcution. | 
Will not lie, if probable 


1. i. 393 
Malice, 


. 51 | 


_— 


+» Mwlice,] and-the want of - prodable | 
cauſe, are both neceſſary to ſupport 


* 


e eee e eee $4542 $6893 
3. Aion. on the caſe lies 2 1 
_ — for maliciouſly 


defendant from à civil office. 
Fs Sutherland v. Murray, Ad. 27 


We. 
| 4 "An aQion on the caſe for delayiug to 
bring an officer under arreſt to a naval. 


military offence, and the defendant 
not having been tried for it. | 
F. „ e Sa348 
. Action on the caſe lies for mali - 
ciouſly obtaining or executing a war- 
rant to ſearch @ houſe for ſmuggled 
„ : profes! where none ſuch: are found 
| - xc, Cooper. Sal. u. Boot, {in error, ] M. 
27 .. | I 
= ' 6, Where a juſtice of the peace malici- 
daoully grants a warrant agaioft another 
without any information upon a ſup- 
poſed charge of felony, the remedy 
q -'againft the juſtice is treſpaſs for the 
_ ' fie impriſooment, and not caſe. 
en v. Hugbe:, H. 28 G. z. 


1 it. 225.—( See ante, I.) 
7. A declaration in an action for a mali- 
: cious proſecution for felony mult ſtate 
that the proſecution is at an end; 

alleging that the plaintiff was diſ- 

charged from his impriſonment is not 

ſufficient. | „„ 
5. The word acpaitted indeed muſt be 
.. taken in its legal ſenſe, namely, by a 


«ai Min „ . l. 231 
9. So if it had been alleged that the 


| 


grand jury's not finding the bill, that 


would have ſhewn a legal end to the 

_. Proſecution, „ 

Mali. 10, An action lies for a malicious pro- 
| ſecution, though the plaintiff were | 


„AG N itie rb es ea a Manag 

11. An action will lie for. continuing S 
... - employ the ſervant of another after 
notice, though the employer did not 
Procune the ſervant to leave his 


4 : waſter. or know when he employed 

ution 2 bim that be was the ſervant of an- 

pear Y - --Mikete: Blake v. Lanyon, E. 35.G. 3. 
; $93 ly 8A. .. - 4% = * 3 Ah 221, 
al Siet | 
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| an action ſor a malicious proſecution. | 
ſpend- 
1.638 | 


court martial will not lie; it being a | 


1.586 


5 pPlaigtiff had been diſcharged by the 


3 


: acquitted on a deſect in the indict. |, 
ment. Wicks v. Fentham, Z. 31 G. te: | 


*. 
2 
2 0 * I 
e 8 . . 
74 Au od | Nin Fo 
"v4 #; > & Ar: 534 $6 Bled + by 5 1 4 -M 
4 A . 1 1 . 28 I 346+ * 
"ry © &&- . 14108. 7 7 ö 
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' repairs dane in Eugland, by ab — 5 
ment under ſeal, ſtated to be byrway of 
bortomry, upon which ſhe is after- 
wards iewd by .admiralty proceſs, 
and decreed to be fold to ſatisſy the 
demand, and no appeal is made from 
that ſentence, but between the ſeirure 
and decree a writ of execution iſſues 
_ againſt che owner at the uit of an- 
other creditor, the ſheriff cannot take 
the veſſel under this writ; nor can he 
maintain trover againſt. the officer in 
poſſeſſion by the war rant of the Caurt 
of Admiralty. Ladbroke v..Crigkitts 
. 29 G, 3 44 9s, wont 1.649 
2. Where the Court of Admiralty have 
given a ſentence, it ſhall be taken 
that they had juriſdiction, unleſs. the 
contrary appear on the face of it. 
IF Top 1.649 
3. Whether the Admiralty have. or have 
not juriſdiction depends upon. the;/ub- 
ect - matter. Menetone v. Gibbons, E. 
4. Therefore they 


may take cognizance 
of an hy pothecation bond given in the 
courſe of a voyage, though it be exe · 
cuted on land and under ſenl. iii. 267 
5. The Admiralty Court has juriſdiction 
cover the queſtion of freight, claimed 
by a neutral maſter againſt the captor, 
who has taken the goods as prize. 
Smart v. Wolff, T. 29 C. 3+ ii. 323 
6. And a monition having iſſued, after 
the goods were condemned anddegreed 
to be delivered to the captors, at the 
ſuit of ſuch maſter agaioſt the plaiptiifs 
as owners or agents of the prize goods 
to bring into court tbe produce regaiu- 
ing in their hands to anſwet the freight, 

the Court of B. R. refaſed.a-protubi. 
tion 3 — no fidejuſſory caption 
had been taken before the goods were 
delivered to the captor, but the guefion 
1 reſoraed by the terms 

ol the decree lor futute opsſideration. 


| * «6a dd 38 

7. If the legal property in the good had 
been altered by 2 
whether that would have varied che 


# 


Cafe. k mm 34% 348 
8. The ſide · juſſory caurion is only an ac- 
eumulative remedy 


| the better to en- 
A3 * able 


——— — 


—— EW FOIA ata 


CRT OC NN TING bo 3 3 * — WS Ne — — 2 7 3 — = — * 
g — LECIE SS — — — — — — d 
- — 2 " - * — 2 — — — — A — — —— — ho. 
* F- d 

rol 70 — — — = — _ - —_ 

8 — — . p 22 ——— e. —rÜ—ẽ—————— — T 2 E = TS 

, = — pt — : — 
« ay 


— 
r 


— 
— 


— - — 2 —— ———— I; 
— a> — — — thy — — x we 5 
— — — ge Aer ery 
— mor » 
— — — — wo — — ——— — — R— 
— — — — —— — * . . a 4 
ns renee de — — mt DIED — — — DES A ws ons ens r 
0 : rd a —ͤ—ñ— _t ane ————— th 
4 * - * — 1 CO" 8 * — * * 
C ˙ m A LAI 22704) 4 LT re 2 <a N 9392 „ 
- % 
* 
1 
a 4 


85 315 


3 10. 1 ic appear that the Court of Ad- 


miralty is proceeding in a queſtion 
- . over which it has no juriſdiction, a 
court of common law will grant a pro- 
+; hibition, without impoſing any terms 
on 12 aka applyiog for it. ü. 315 


. Prizes. 


4, The Court of Admiralty has exclu- 
five juriſdiction over queſtions of prize 
and their conſequences, (obiter dict.) 
iii. 344 

2. The prize courts and courts of lords 
commiſſioners of appeals have the ſole 


and excluſive Juriſdiction over the 


+ queſtion of prize or no prize, and 
who are the captors, notwithſtanding 
any of the prize acts; and if they pro- 
nounce a ſentence of condemnation, 
aladin alſo who are the captors, 
the courts of common law cannot exa- 

: mine the juſtice or propriety of it, 
even though perhaps they would have 
put a different conſtructionon the prize 
acts. And the ſame courts have power 
to enforce their decrees. 


iv. 282: (affirmed in Dom. Proc. 
232 June 1795. 


1. | 
«+ Therefore where the lends commiſ- 


1 had iſſued a monition after ſen 
tence to a navy agent, employed by 
perſons ſuppoſed to be entitled to the 


N prize, 30 39} him to bring the 


roduce of it into court to be diſtri- 


ted among the perſons declared to 


be entitled by their ſentence, this 
Cary been e to grant à prohibition. 
8 iv. . 382 | 


AFFIDAVIT. © | I 


01 To Bald te Bail (fee poſ. II.) 


So Mat i in general x pong Sheldon | 


v, Baker, H. 26 C. 3 | i. 83 
A affidavit to bold bo bail muſt ſtate 
„ven that the defendant is in 


e ee e, 


ere r 


e APBIDAVIT 1. 
fty; 3. Tho caſed"of aflighees, aten | 


Camden |. 
ie (286 v. Home, (in error, ) M. 32 C. 3 


Oc are exteptions to that —_ 

they muſt ſwear as to thairy 1 
the debt. Sbeldon v. Hauer, 

6. 3. r re K bs 
4: 1 an aſſignee of a bankrupt, a 
others,” ſue jointly, the former may 
hold the defendant to bail, on an afh- 
davit of the debt, „as appears! by 
the bankrupt's books, and as the de- 

poneat believes. Sxvaine: y..Cram- 

mond, H. 31 G. 3. 76 
5. In one inſtance e held an 

affidavit, ** that the defendant was 1 in- 

debted to the plaintiff in 50001. or 
money bad and received, and: for 
which he had not accodtedtd fe be 

ſufficient. i. 7 16 
6. An aftdavit to hold to 1 

that the defendant, is indebidd ta the 

plaintiff 10 a certain ſum, as uff 
by the Maſter's allocatar, is notti ſuſſi 
ciently politive. Poæuall v. TOs 

2 . 3. n 
7. Affidavit to hold to bail, ** tha, 

defendant is indebted to the place in 

201. according to the bill deliver by 

the Plaintiff to the defendant,” is\ infuf- 

ficient; it ma be poſitive, 1 


v. Jackſon, H. 30 G. 3. i. 875 


a a promiſe made by the defendant: exe» 
cutor, c. to pay a legacy of yoo, 
bequeathed by his teſtatrix,. and con- 
felling aſſets to the amount of 2801, 
but that the plaintiff, not receiving 
the ſaid ſum, cauſed ſeveral applica- 


fendant was indebted, &'c,*?: is not 
| ſufficiently potitive. | Mackenzie v. 
3 Z. 27 G. 3. . 716 
9. Statin 
fue the defendant notice to quit on, 
c. and that the latter held over, Cc. 
by reaſon of which and by force of 
the ſtatute an action has accrued to 
the plaintiff to demand of the de ſend- 
ant, c. (double rent), is not ſufſi · 
cient. Wheeler v. Copeland, Te, 33G: 3, 


indebted to the plaintiff in 245 l. for 


money lent by plaintiff to defendant” - 


for the uſe of another, and for:which 
deſendant promiſed to be accoumable, 


Ph 


and 40 repay or cagſe to. Sand 2 


8. An affidavit to hold to bail, „. feng 


tions to be made to the de endant N 
without effect, therefore that the de- 


that the plaintiff on, tfc. 


vs 364 
to. Afidavit ge that the defendant was 


eiving 
pplica- 
endant 


he de- | 


is not 
die v. 
k 716 


hs « OR. 


it on, 


ce of 


Ada „ AFFIDAVIT. Ar ed 


— Ae. inſuſficients it not 
| appearing; inthe-af6gavty but that the 


v. 55 2 


ace of an agreement mult ſtate a 
breach of the agreement. S/inton v. 
7 — AM, 35 G. 3 Jo- $3: 14 $8 vi. 1 


ee g weg or 2 | 


ty, but only for the ſum ſecured 
the penalty. aas v. Liaguard, 
yg . VI. 217 
1g. Aud therefore an affdavit to hold 
to bail 4 that the deſendant was in- 


duebted to the plaintiff in 1000/4, under | 
An agreement in writing, whereby the 


: defendant undertook to pay the plain- 


: 1. tf the balance of accounts, &c. which 
© foid balance is flill due and unpaid,” 


that the balance- was 


without ſtating 


Z '-110001., was held to be defective, | 


vi. 217 


4 an . affidavit to bold to bail in 


ttover for a bill of exchange, i it ſhould 
be ſtated that the bill remains unpaid, 
Clarke v. Cawthorney T. 37 G. 3. 
| vil. 321 
15: Affidavit to hold to bail in trover, 


"ſtaring «« that the plaintiff's cauſe of | 


attion againſt the defendant was for 


converting and diſpoſing of divers |. 


goods of the plaintiff of the value of 
230. Which he reſuſed to deliver 
though the plaintiff had demanded the 
nge and that neither the deſendant 
perſon on bis bebalf had 

15 - offere to pay to the plaintiff the 250/, 
or the value ofthe goods, 


46; On an aidavit that the maker and 


\ indorſer of a promiſſoty note are in- 
- debred to the holder, neither can bee 


held to bail; it is alſo objectionable | 


* be only ae. ſtamp. And it 


is ſuch an incurable; defect that, if 


Eicher be held to bail, he does not | 


"wave it by taking any 0 in the 


- bal on an aſſidavit of à debt due from 

three defendants as ſurviviog partners 1 
2H 1 deceaſed, was diicharged 8 
I —— An 


was holden 
— Woolly v. Thomas, | 
. 38 G. «„ Vi. 550 |. 


| 


ox 


3 Þ | cauſe, Huſſey wh Wilſon, E 33 G. 3. 
FE: V. 2 
*, Adefendant, having _ held * 1 


money had been ſecured according to 
| +» the agreement. Facks v. Pemberton, a 
. 3406.3 
11. An e hold to bail for 

Aipulated damages for non-perform- | 


2 —_—_ 


hy = N 0 


nd {wo. others, . 35 Mee 55 
fan affidavit to ye a 10115 
t 8 money to be due from 
be defendant to two ſeparate 27 5 
- tiffs, though only one writ be ſued our 
om it, the Court will ſet aſide the e 
29 5 on that one writ, 2 r 
Chapter, of. Exeter. v. : rd, ed, F. 
83 


_ 

19. [f 607 on being W d 
that a bailable writ has deen iſſued 
againſt; him voluntarily give à bail- 
bond, he cannot afterwards object to 
the inſulficiency of the affidavit to 
hald to bail, Norton v. r 
38 G. 3 wi 375 

_ Such an objection cannot be 

advantage of aſter plea,” 3 
baute, M. 38 G. 3 vi. . 

21. Au affidavit to bold to bail {worn In 
Ireland, but made for the purpoſe of 
being uſed in this country, ought to 
contain all the eſſential 5 s.of 
_ ſuch an affidavit made in gland; 

amongſt others (according to à late 

act) that the defendant had not made 

a tender of the money in notes of the 

| Bank of England. Ne a v. Pym, * 

38 G. 3. mi. 376, 2. 


II. To hold to Bails in Penal Aab. 
1. An affidavit to hold to bail. on rhe 
lottery act, 27 G. 3. c. 1. ſhould ſpe- 
cify the nature of the offence, and 
aver that the defendant; has incurred 
the forfeiture ; but the offence need 
not be deſcribed circumftantially : 
nor is the plaioriff obliged to ſwear 
that the defendanc is indebted'to him 
to the amount of the penalty. | 12 29 
v. Mazzinghi, E 27 G. 3. the, 
2. It is ſufficient if the affigavity oa 
which the defendant is holden to ball 
ſor an offence againſt rhe Taid act, 
| ſhew the nature of the offence; with- 
out ſtating the particular circumſtances 


of it. Maſſen v. Shaw, M. 29 G:3- 


3. A plaintiff who. ſues for | pra 


under the ſaid mu an affi- 
davit previous r = out of the 


o_ 1 5 
* the lottery act, 22 G. 3. 


: may ctude ſeveral offences: 5 2 


der Rate that the defendant” «ogy þ 12 
£ - |; 

"Holland . 14 v. Bothmar, ; wa 
iv. 228 N 


any conſideration for 1 
-Turances. 
ZE. 31 8. 3: 

F "Where fever} perſons have ſeparately | 

*Jncurred penalties for printing illegal 

"ſchemes of the lottery,” 


l 


"them ;" and if they be all joined in 


Sone affidavit, the irregularity is not | 


«waived by their putting in bail; but 
-tbe Co 
x: ceedings againſt all of them. Good- 
OT. 7. v. Parry, H. 32 G. 3. 

iv. $77 

6. Proceedings in «penal action on 25 

E 3. fl. 4 


that the offence was committed within 

the county where the action was 
| brought, or within a year, according 
to 21 Fac. 1. c. 4. White f. t. v. 3 
' H. 28 G. 3 


274 
7˙ Han aübdavit to hold the ion 


to bail Rate an act to have paſſed in 
the 27 G. 3. which was paſſed in the 
23 G. 3. under which a penalty was 
incurred, it is a fatal objection, even 
though the title of the act be 
properly ſet forth. Watſon v. Shaw, 
A. 29 6. 3. ii. 654 
1. The Court will not ſtay the proceed 
ing in debt on a penal ſtatute afier 
verdict, though no affidavit has been 
- filed that the offence was committed 
in the county where the action is 
brought. and within a year before the 
U 286 of it. 
27.29 G. 3. 


ul. Entitling : (and ſee poſt vi. 6.) 
1. An affidavit to hold to bail in an action 
for penalties under the lottery act 
muſt not be intitled, becauſe there is 
no cauſe in court. Kong 7. % 7 Cole, 
. 36 G. Jo * 7 vi. 640 
2. ad in — caſe the Court diſcha 
the defendant out of cuſtody, vi. 
3 But in a ſubſequent caſe the Cen 
reſuſed to diſcharge a defendant out 
of cuſtody on the ground that the affi- 


362 


davit on which he had been hotdew to 


bail. was intitled in the cauſe. Clare 
v. 7. 37 C. 3. vis. 321 


_ : t. wi Kent, 


1 


ur m 


„5 teparme 
+affidevit muſt be filed againſt esch of 


urt, on motion, will ſtay the pro- 


3- ſtayed on motion, | 7, 
: becauſe — affidavit had been filed | 


5 


2 


j 


— Heb;-enbulCatr' 96} 
ne BET. «vii. g24) 


Ke 


> —— — 


there being WTI * atfigavits 
on which to apply for | | 
for diſobeying the — need not. 
intitled in any cauſe, but the N 
vits in anſwer nt. Bene v. Broan, 
E. 30 G. 3. iii. 601. 
6. If an dion a motion for-Jeave 
to file a criminal information * 
titled, it cannot be read. "Mays 
binhon, cited ro 5 
An affidavit produced on — 
eauſe agaiaſt ſuch a rule may or algy 
not be ſo intitled.  _. Nie: 642 
(See R. v. Harrijon, M. 35 0.3. 
that they need not.) 
8. An affidavit made aſter ſuch = 
is made abſolute, muſt be intitled, .. 
r 42 
9. Aſfidavĩts (and motions) for. an at- 
tachment in à civil ſuit are 2 
ings on the civil 6de of the court Pat. | 
the attachment iſſues, and muſt 
iotitled with the names of the parties: 
but as ſoon as the attachment iſſues, 
the proceedings are on the crown tide, 
and from that time the king is undo 
named as the utor.'  Woed-v. 


Webb, E. 29 (explaining the 
caſe of R. v. The - dualer 
ſee Attachment, I.) i. 253 
10. Affidavits to-ſeraide en anachmant 
— has been granted - vot 
) in the courſe of a civil ſuit 
moſt be intitled K. v The ee 
attached, &. R. V. The Sheriff 
Middleſex, M. 38 G. * vi, 439. 
Deen v. The Jame, . 50 G.5. $>- 
7 
17. The chriltian names as well Lacks 
ſurnames of the parties muſt be in- : 
ſerted in the title of an affidavit pro- 
duced to ſhew cauſe againſt 2 
Fores v. 8 . 38G. 3. — 
12. Where an amdsvit wüs 
_ any title, — * | 
any notice of though the 
— willing to waive the 
26 
| IV. 
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ould: come pre- 1 
— Wa desk Ui diſcloſing his o] 


"thaw {if ne mean to produce any sfti-] * 


- davit ar all}; but if in the courſe of 
tte mquiry the Court wiſh to have any 
point further explained, they will give 
» defendant an opportunity of an- 

"Twering ir on a future day. N. v. 
"Wiljen, M. 32 G. LL iv. 487 
2. When a defendant who has been A 

- vited on an indictment comes up to 
receive ſu 


read affidavits in aggravation, though 
: made by witneſſes who were examined 


at the trial, which affidavits the de- 
fendant id at liberty to anſwer. The 
E v. Sharpneſs, E. 26 G. 3. i. 228 
re a defendant in 'a proſecution 

had ſuffered judgment to go by de- 
fault, and came up to receive judg-' 
ment, the proſecutor was permitted 
to read 14 in aggravation, con- 


tainin effions made uſe of by the 
defendant 1 ing and aggravating 
bis guilt, which had been uctered by 


"him in the hearing of two perſons, 

and by them afterwards related to the 

x ——— making affidavits, the proſe- 
t 


or having firſt entitled himſelf to | 


this evidence by ſwearing to an appli - 
cation to both thoſe perſons to come 
" forward with their teftimony, which 
they had refuſed, and it appearing a 
-the Court that thoſe witneffes 
under the control of the defendant. 
, Heeber, H. 28 G. 3- 


1 If a perſon 
matters of an a davit, ſwear to an in- 
eredible ſtory, the Court will grant'an 
attachment agaiuſt him, though he 

fitively deny the malpraclices im- 

+ Poted io him! * the Matter - of | - 
. J. ze Gi z. vi; yor and 
in. 75 parte Masod a, ' "BakenvPr, 


V. ae « or Additional, where 


"64 HoHA necefiary ar admit 
1. If the — 2 — defend. 
ant is held to bail in this Suit be de- 


ae, dee ee e 


1 
nired” to 80 the ; 


ment, the proſecutor may | 


| 


— 


ö 


— 


| 4 © ABBIDAVITYIV2Vht "6 
— 1 Nee 
1 — e 2 
3 a- to 
r: "When's defendant, "who — nina) | © ſhould. not be judg went d in onſe oſ a 
| * ae by = — t up for judg- | nonſuit be diſcharged an au affidavit, 


Which contains àn anſwer ſalſo in 
- itſelf; the Court will not aſterwurde 

the mattet on an 
.diſproves. the contents oi — 
one; though, if they ſee. reaſon 1 
+ doubt the truch of the fra 


the time, they will! ſuſpend their 


judgment till the matter be. — | 


into. r en * 39. G. 3. 


Jaw 4. having: been art — — 
of B., gave him a draft ſor pam ot 
the demand and agreed to ſetile the 
remainder in «a few days: the draft 
was diſhonoured ; on which B. again 


. arreſted him on the ow a; 


- and it was held fard 

„ane «$42 e 

VI. Sue the Mods. an Fri 
dition, 2 


1. The Court will in no caſe ius an 
attachment againſt a party at the ſuit 
of another, here the affidavits on 
which the motion is founded gre ſworn 
before the agents of the proſecutor. 
K. v. Wallace, T. 29 G. 3. iii. 303 

. —— ane is taken before 2 
commiſlioner of B. R. 
who from his ſignature xl. — 
illiterate, the commiſſioner hali-cer- 

- itify in the jurat that the affidavit was 
read in —— to the 

making the ſame, and that ſuuh 
ſcemed' perſectly to und 
ſame; STI that the faid I 
wrote his ature in care 
of the commiſſioner. = 
31 G34 + 4k 1 — 

3. An alidavic taken een; at 
ri prius, upon an information; iffeing 
aut of this court, which aſfidaeitwas 
returned here, is contidersd \#6=taken 
under the authority of the Co 

1 they will take cog ninance of ths c- 

- tents, and gt = 

* . . ies 
$6: The Dau will — - bs 

— before foreign — 


„ — mcnuc o 


. 4 


wewhich. - 


at "Avis v. 


tin hee been | | 
| igh baiſiff and | 22 
ate ef the“ di ric of 31 05 18816 ara, 
>” Douglas” in — Mar, is ſuffi - 7. A bee, ae 
eeiently authenticate by an aMdavit | + cover the value of them in 22 
un taken in this court,” ſtating that the is ainſi the pawnee, on tendering. to 
© party making ir knew the ſebſcription | factor what is due io him, withs 
38 Ge at the foot of the || ei any tender 10 the bare fe. 
other afidavit; to be tho band- -writing | ary | 
vt of J. C. Fog neg it vii, l. How for bi Prinpl i hun its 
6. E is no objettion to an affidavit to | A. Aae 
8 © "hold" to bail that it is not intitled & in 1. A plaintiff is bound: by che ati ol | 
bk ro 2 s Bench, or that it ap- his attorney's agent in town. 
s to have been taken beſore be v. Williams, B. 25 C. 3. 78 
8 55 J. a commiſſioner, c. with- 2. Where an agent is 3 
* out adding «of the Court of K. B. pol oods, an ac nowledgment under: b. 
A in fact he were a commiſſioner of and - writing of his having received 
that court. Kennet and Avon Can, -them is evidence of a delivery te the 
ee v. Jones, M. 38 6. 3. | INE "Biggs v. Lawrenet," 1 30 
vii. 451 4 454 
7 Where ſeveral perſons join in kn 3. A ſpecial agent onder A limitedpu- 
affdavit, their names muſt be written | thority cannot bind his principal by 
jo the jurat 3 and no affidavit can be | any act beyond the hoop f_ſoch-ay- 
read if there be any interlineation or | thority. Fenn v. Harri jou, 2 J. 
© exafure in the jurat. Reg. Gen. M. 757 
37 G. „ | vii. 82 | 4- Therefore whers it ap 2 in evi- 
e | dence e 12 2 of ex · 
Shear 5 bY change dehr to get it diſe 
20 401 AGENT. 5 | ” 2 ins ig ae. 
24 3 eliveted it to B. for: ſame 
„I. Where liable perſenaly. 5 ka er che & 
5 An ofheer appointed by government 1 ged; and B., finding that he 
treating as an agent for the public, is ode not diſpoſe of it withqut in- 
dot liable to be ſued upon contracts dorſing it, was prevailed upon to do 
made by bim in that capacity. Mack-| ſo by A. 's telling him that he would 
- breath v. Haldimand, E. 26 G. 3. | indemnify him; hut the indoxſee:tpok 
172 it upon the credit of the names o the 
> Not even though he contradt by deed, bill, without any knowledge of the 
5 it be en account of government. real owner; it was held that alkbobgn 
a Unwin en. E. 27 . original holder aſterwards pro- 
F i. 674| miſed to pay the bill, ſuch ,promiſe 
3 -Where goods are ordered for a ſhip could not ſupport an attion by tlie in- 
* the ners, before the appeint- | dorſee, it n . fre 
ment of the captain, though ſome are 1. 757 | 
not delivered till afterwards, yet as 5. It appearing. on N er, 
nao perſonal credit is given to the cap- | on a new trial, that the holder of the 
tain, he is not anſwerable for any of | bill did nor Yay be would not inder its 
them. Former v. Davies H. 26 G. 3. the Courtheld that.. s employert were 
| 4. 108 bound by his act, and liable to rb fund 
4 But where.the captain contracts for | on the bill's being diſhonoured 3 and 
the gods, though they, are furniſhed | that the ſubſequent promiſe to pay was 
r — ſe of the ſhip, he is anfwer- | omg hou them. A. Is 'G. 3- 
able in reſpect of his contract. i. 108 | ++ 7 
. $0 that in ſuch caſe,” the tradeſman 6 A re he bought — bo 
has a claim both on the captain 15 bis principal agreed for + per cent. to 
; Owners, as 8 as a ſpeciſic lien on indemnify him from any ſs on the 
e i. ro OE: it was: held that — 
taking 
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| 8; The progerty pe of goods 
* -dgenk for the vendee, delivered b 


AEN . 


cCipal bad a fair opportunity of ſelling 
at — but neglected it, though 
he was aſtet wards obliged to ſell ac a 
Ils. Curry V. Zadenſor, H. 30 G. » 
oy nber? no ang 4p. WM 524 
Fraud will vitiate any tranſaction. 
though the principal perſon intereſted. 


iv. 39 


bought by an 


him to the vendee's packer, in whoſe 
| hands they are attached by the ven- 


3 


ſo as to avoid the attachment, by the 
vendee's having countermanded the 
5 8 by letter to his agent dated 


beſore ſuch delivery, though not re- 
ceived till afterwards, the vendor 


- afſenting to take back the goods. 
Salie v. Field, E. 33 G. 3. V. 211 b 


ARREUEN rs. 
; ws Of the Interpretation and Operation of. 


1. Where a leaſe came into the hands 
of the original leſſor by an agreement 
entered into between him and the 
aſſignee of the original leſſee, that 
the leſſor ſhould have the premiſes as 
mentioned in the leaſe, and ſhould 
pay a particular ſum over and above 
- the rent annually, towards the good - 
will already paid by ſuch aſſignee; 

ſuch agreement operates as a ſurrender 


of the whole term. Smith v. Maple- 
back, M. 27 G. Jo i. 441 


2. The ſum in ſuch an agreement is 
conſidered as a ſum to be paid an- 
nnally in groſs, not as rent; and the 

0 cannot diſtrain either for that, 


or for the original rent; but he has a 


remedy by aſfumpſt for the ſum re- 


ſerved for the good- will. u 


* 
1. 1 


3. The truſtee of a term, not having | 


notice of au agreement for a leaſe be- 
fore the grant of the term, may main- 
tain an ejectment againſt the tenant in 


poſſeſſion under the agreement. Go. 


title d. l uict v. Way, B. 27 G. 30 


are * : 
6 #4 *2744 + * 1. 735 * 


23 M a Saline 27 i 
4- An janſtrument on an agreement 


dees creditors; reveſts in the vendor, | 


Auen r à licence to 
let from the lord, operates s an 
r for a leaſe, and not as, an 

« 82 demiſe. Doe v. Clare, M. 
5. 75 agreement between a debtor and 


© 


his creditors that they will accept a 
compoſition in ſatis faction of their. re- 
ſpective debta, to be paid in a reg! 
able time, cannot be pleaded td an 
action brought by one of the creditors 
to recover his whole demand. Heath- 
cote and Others v. Crookſbanks,, J. 27 
6. 8 i the debt had kts aſcertaine 
by the agreement, and a ſund pr 
Vied, | *. all the e 0 25 
to ſorbear, it ſeems that would have 


| been a good plea.. <1} 1; he 34 
7. So if the debtor had aſſigned over all 
his effects to a truſtee in r to 


make an equal diſtribution among all 
his creditors, that would have been 
a good conſideration in law for the 
promiſe. R 
8. An agreement declared on to ſel 
oats at ſo much per buſhel; muſt be 
taken to mean the H#7nchefter buſhel, 
and will not be proved by-evidence of 
an agreement to ſell by ſome other 
| buſhel. ZHockin v. Cooks, T. 31 C. 3. 
| SS | Iv. 314 
9. A promiſe in writing directed to A., 
33 and 8 (a houſe in trade.) to 
pay for goods to be furniſhed to D., 
does not extend to goods furniſhed to 
D. by B. and C. after 4. had withdrawn 
from the partnerſhip, Miert v. Auge. 
E. 37 G. 3. 3 90) nin. 


II. Fraudulentsillegal,or void: (and ſee 
7 VE 1 | Apumpfets 1 EF 313 iHES 


1. An agreement in writing to put in 
good bail for a perſon arreſted on 
|  meſne proceſs; at the return of che 
writ, or ſorrender the body, or pay 
debt and coſts, made by a third per- 
ſon with the bailiff of the ſherif, in 
conſideration of his diſcharging the 
party arreſted, is vdid by 23 H. 6. 
| c. 10. Reger v. Revvers 7 3. 
4 | +121: {104 48 
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; Kamp, reciting chat f., in caſe he | 
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Were goods are delivered” under an 


à civil action to relief from an uſurious 


drolcer for a certain ſum, and uſurjous 


tain an action of trover for them in 
order to get rid of the uſurious con - 
tract, without firſt tendering the mo- 


7. If A. agree to give B. a certain ſum 
for goods, in advancement of C., any 
+ ſecret agreement between B. and C. 
that the latter ſhall pay a further ſum, 
s void as a fraud on A. although the 
bill of ſale is made to 4. and B. can- 
not recover ſuch further ſum againſt 
. Jackſon v. Duchaire, H. 30 C. 3. 


te King's Theatre in the Haumarber, 
. fhould a point; if it appear that no 
licence for that theatre was granted 
by che Lord Chamberlain, | as re- 
that che 
deſendant to dance at any other place 


4. 


A Dur che 


2 


oer the appearance of a de ſendant is. 


not Wwichin che ſtatute, becauſe it is 


to the plaintiff in the action, 


©. Piven 
Pg x potent} rd ery 418, 


+ aprecme t to take a WPecifie parcel of 


9 in pay meot; à delivery | 
of ſucn 


x edpper will be 4 good bar to 
at action for the value of the goods, 
thoogh in fact ir was coonterfeir-mo- 
* "ney. 
ae he $77 F 
4. An illegal contract, if refcinded as to 
part, muſt be reſcinded as to the 
whole: therefore if a plaintiff furniſhes 
©_ -goods in canſideration of counterfeit 2 
y to be paid him, and he aſterwärds 
te ſoſes to take it, he cannot recover in 
an action the value of the goods de. 
-* hvered,. i. 226, 7 


3. Before a party can entitle himſelf by 


2 .contrac, he muſt tender all the money 
really 3 Filarq v. Cauillim, 
„ l 83 
6G. Where goods were pawned to a 


jntereſt agreed to be paid thereupon, 
the pawner of the goods cannot main- 


ney which had been actually advan- 
7 ved, and legal intereſt. k 3. 153 | 


| Me 551 


28. No action can be maintained for the 


breach of an agreement ** to dance at 


or at ſuch other place as the plaintiff 


quired by fat. 10 C. 2. c. 28., and 
intiff did not requeſt the 


| which was licenſed, Gallini v. La- 
V. 242 
F } 


| | * 
n eM 19) nan 
ing of an attorney 


Abe v. Gu, F. 6 6.3. 


number of dyers, preflers;:bleachers, 
Oc. at a public meeting. that hey 
. would not receive any more bod to 
de dyed, Cc. hut on conilitiomabat 
they ſhould reſpectively have u lien 
on thoſe goods far their general ba. 
lance, is good in law: and anyone 
Who after notice of it delivers goods 
to either of thoſe perſons mut be 
taken to have aſſented to thoſe tems; 
and conſequently cannot demand 
$i _ ſo delivered to any ſuch Gyr, 
c. without paying the balance ot: ki 
—— Kirkman and no- 
ther aſſignees of Mailer a hankrupd v. 
Shawcreſe, AM. 35 G. 3 23 4 
10. A., B, and C. became partners: in 
inſuring ſhips (contrary to the ſtatute 
6 . c. 18. 6. 12,) but it was agreed 
that the policies ſhould be under - 
written in the name of A. only 3; ſe- 


9. An ag 


premiums received by C. and D as 
brokers ; it was held that A. could 
not recover thoſe premiums from C. 
and B.. Booth v. 8 Hodg jor, N. 36 
G. 3. 5 
11. A party cannot recover upon 8 
written contract made in Jamaica 
which by the laws of that iſland was 
void for want of a ſtamp. Auer v. 
Hedg fon, E. 35 G. 3. d 
12. A covenant by a friend of a bank- 


rupt to pay all his creditors. their full | 


debts, -in conſideration that they wi 
not proceed any further- upon the 


. Holton, H. 35 G. 3 5 

13. An inſolvent aſſigned over bis 
effects for the benefit of his'creditors; 
and in the deed there was à proviſo 


twern the ĩaſolvent and a creditor, 


ſhould+ſign the deed and the former 
y the remainder of the whole debt, 
is fraudulent and void. Nu, v. 
"Lamas, H. 31 G. 3. 3.2166 
14. By ad 0 
trader and his creditors, it was agreed 
that the trader ſhould give them his 
bills. 8coeptedbya frisad, ſor tos. ĩn 


F 
* 
* 

* 


che pound, payable in certain propor- 
| | tions 


veral policies were effected, and be 


commiſſion, is good in law. Kaye v. 
34 


that the ſhares of thoſe ereditors who 
did not execute it before a given dax 
ſhould be paid by the truſtees to the 
inſolvent ; an agreement made be- 


eren aſter that N the latter 


of compoũtĩon beten n 


— 


WE compoſition : 


| rigs at fixed periods," nd his On 
; notes for the remaining 
57, "Tad that the creditors” ſliduld. be | 
At liberty to take his own notes only 
ſor their full demands if they pleaſed ; 
one of the crednors who ſigned the 
deeds took the bills from the debtor 
We e by his friend for the whole 
15 7. in the 
| 2 * reſpecl 
agreed to be 


it was a ſecuriry beyond that agreed 
ditors 2 but the tranſaction 


Ti v. Randall, H. 35 C. 3. vi. 146 
| 78. 17 in conſequence of a debtor repre- 


be wilt agter to decept a compoſition | 
for his debt all the other creditors will 


bim if that [repreſentation be un- 
true. Cooling v. Noyes, F. 35 G. * 
| vi. 2 
16. Whether an agreement by a 
to take a compoſition in diſcharge of 
'* their debts be not binding, though no 
© ſund be appropriated for the payment 
of the pa at" ? V Vi. 263 


| fe. Non performance, wwhat foall extujs. 
1. A contract of ſale may be reſcinded | 
70 the conſent of the vendor and ven- 


© Gee before the rights of other petſons | 


are concerned. Smith v. Field, M. 
34 C. 3. V. 402 
2. But where the vendee wiſhed to re 
turn the goods, and the vendor inſti- 
tuted an attachment to attach th 
goods in tre hands of a packer, as th 
property of the veridee, it was conſi- 
. dered a5 an election by the vendor 
not to reſcind the contrack; and the 
_ * vendee having 
rupt, it was held that the vetidor could 


vot recover the goods from the packer 
in trover. v. 402 

7 The inſolvency of the laintiff a x 
the making of a contratt with the de- 


_ fendant for the delivery of goods to 
the farmer is a good defence for the 
latter i in an action for. the non · de- 


pound, payable at the | 


ive times as the bills 
iven by the deed* of | 
payment of theſe | 
bills was refifted upon the ground that | 
1 
ſor, and greater than the other cre- | 


; "was adjudged fair, the creditor” not * 
receiving by it more than the others. 


ſenting to one of his creditors, that if 


do the ſame, ſuch creditor do agree, | 
Et. the agreement is not binding on | 
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| plea a 


ſince become a bank- | 


- 


ALIEN. 


5 


livery pu —— 
Neuer v. 3 . 


. N. 47865 06 Bulle R 
7 "Vi" By; =. 

4. If a fit hired RNs — 
promiſſory note from hĩa e 
a certain ſum provided he' ae 
continue and do his duty on board 
for the voyage; and before the arrival 
of the ſhip he) die, no wages can. — 


claimed either on the ORE : 


antum meruit. Carle v. 
35 G. 3. 


, ; 3 4 1 . 2 
The ſon of an alien father aud 
kf mother, born oor of the king > als 
legiance, cannot inherit to his mother 
in this.- coantry. Doe d. * Ho 
reure v. Toner, T. 31 G. 3. 

2. No action can be — 
by or in favour of au alien 
Brandon I gone; M. 35 G. 3. 
; . 2 

: Therefore a plea of akenggs % — 
action on a policy of inſurance broug bk 

m the name of an ri, agent for 
| bis principal, an alien, fuch intefeſt 
appearing* on the record, is good 

a replication to ſueh a 

that the alien is indebted to the 

(ebe plaintiff) in more money 
the value of the property. 


cannot be ſupported. vl 20 5 
4. The inſurance of an alien Fg 3 
roperty 1s illegal, and no action can 


T ſuſtained Pons Mo, 
Towers, M. 35 C. 3 | 
5. If the defendant, be 4 
out of the kingdom under fer en 
act 33 C. 3. c. 4. the Court will per- 
mit the bail to enter an- exoneretur. on 
the bail- piece, unleſs they are.ipdem=- 
nified, or have money in their hands 
belonging to the defendant” ſyfſitier 
to anſwer the plaintiff's demand. 
Merrick Ve Halen Nyrww 5 3. 
vi. 50 


And Coles v. De ges. 1 , . 


6. Bail of an allen hs was Ge — 
of the kingdom applied to he diſ- 
charged on payment of 1000 l. de- 
5 with them; which ſum the 
plaintiff had recovered by verdict; 
the Court held them kable-forthe 
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4, If ack alien ee t out — 
the kingdom after he has Ire) A bail. 

© "bond and before the retorn of the 
writ, the Court will order the bail- 


bond t be\cancelled. Poul v. il. 


1 flames H. ts 811mm llt dest 
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DO ey AMENDMENT | 


2 AN 7 ae 5 are within 34 diſ- 
— of 3 and are allowed 

- (ob om of jultice under the 
| 1 circumſtances of the caſe. 


v Framed TAN, fA 38 


2 Se miſtakes as are made = the 


- Clerk in court may be amended ; but | 


thoſe in the pleadings being made by 
the party bimſelf cannot. Green v. 
E. 17 G. 2. i. 783. See 


1 v.- 


1. A. what Time 2 (and ſee V.) 


1. The Court will not give leave to 
amend, as to the parties to the ſuit, in 
n qui tam action after a demurrer. 
Evans g. f. v. Stevens, E. 31 G. z. 
iv. 228 

2. Where a gui tam action for uſury 
had been depending four years, the 
Court would not allow amendments 
to be made in the declaration, thougb 
the pleadings were ſtill in 8 
Goff v. Popplewell, M. 29 G. 3 
| ii. 707 
3. In ſuch an action the Court refuſed 
leave to amend the declaration after 
the time limited for bringing a new 
Action, there appearing to have been 
© unneceſſary delay on the part of the 
© plaintiff. Steel 7 t. v. Sowerby, H. 


35 S. 3. vi. 171 


4: But the Court win permit an amend 


ment to be made in a penal action 
uſter the time i limited for bringing an- 
© other action, provided there is no un- 
_ neceſſary delay on the part of the 
_ Plaintiff, Cre/z v. Kare, H Es G. 3. 
2 vi. 543 · Madueck g.t. v Harmet. 
"Oi 
Bat even in ſuch a caſe the RD 
will not permit an amendment to be 
"i, if it introduce any new ſub- 
ſtantive cauſe of action, or any new 


| 


8 . D 


. 


7 x 


ALIEN. Bn ns. dünner 1. II. 


65 The c . 2 8 be pl 
lese to amend: the dec 1 
_ civil action after the n tert 
85 Fre priſoner; but they 55 
permit him to add new counts 
declaration in ſuch a caſe. Otis v. 
ubois, T. 38 G. 3. vii, 698 
7575 After a verdi& on a traverſe 10 d 76. 
turn to a mandamus made by i cr - 
pPoration, the Court would not allow 
the deſendants to amend the feturn 
by ſetting forth a different confiitu- 
tion. R. v. The Mayor and 
of Grampond, T. 38G, 3. vi 899 
8. The Court will Teak Teave to àmend 
a declaration on a ſpecial ag 
according to the bill filed, by . 1 
ing the damages, even after verdict, 
ſetting aſide the verdict, and granting 
a new trial, 
H. 37 G. 3. e vi bs 
CTT 


u. Is u y 1530 
1. A bill of Middleſex, filed of "record as 


of the 24 G. 3. when it ought to have 
been of the 25th, may be caged | 


agreeable to the truth. Green V, R 
wet, F. 27 G. 3. i. 762 
2. The principal circumſtance the! 
look to in ſuch caſes is to ſee whethe 
there is any document to amend. by. 
1 26 
3. Leave granted to amend a Tpeci 
capias, in order that an pplication 
might be made to the "Malter of 
the Rolls to procure a. new. ori ri- 
_ginal, | Carr 1 Saxo, 7 7637. 873. 
vii. 299 


5 N 40% recovered 324 Moy | 


_ againſt two defendants in B, 
one of them brought a 3 of 8 
in Cam. Scace. where. the, Judgmeor 
was affirmed and coſts given, of the 
_ writ of error, and both the defeadants 
were taken under a writ of execation 
on the whole ſum, including the coſts 
of the writ of error as well az the e a 
Einal ſum recovered ; this Court 
_ mitted the plaintiff to amend his Sr 
of execution as to the defendant who 
did not join in the writ of error, by 
altering it to the original ſum *reco- 


vered. Laroche v.  Waſtorough & al. 
M. 29 U 7. 15% 


Te n v, Blacthnith, 


2 %%% ͤͤö—:½ Togo OO 


4 


2. 4235 * it 
** 
erwards 


gunty's, | 
£ {6 with ot _ 
| Fr: the plain a 
; bye out an original H. Ja., the W | 
permit the party to amend. the 
Wl on Paying the Ss ov - | 
ite v. W 4 6. 3 
why 10 HY 1857 
6, One of two plaintifs died. before in- 
- » terlocutary. judgment, but the ſuir 
went on to execution in the name of 
both ; aſter this and aſter a motion 


to ſet aſide the proceedings for this 
 eregulariry, che the * permitted the 


e ſuggeſt on the 
cath ah of, * 2 before 

| Jocutory Jud N to . 

e cn. Sela e e Sts. 

9 0 ng ba. BY v. „ 


IIt. ,. e 1 2 
8 2 ts caſe of executors, if the clerk 


ſtead of de bonis teftatoris, and error 
is brought, this Court will order the 
Aer to be amended, even if the re- 
cord is ſent back from the Exchequer 


miniftravit, and the plaintiff does not 
"\'take iſſue on it, but takes a judgment 
of aſſets quando acciderint ; if the ex- 
ecutor receive aſſets between the time | 
of the plaintiff 's ſuing out” the writ 
and the judgment, in'a ſire fucias on 
ſuch judgment the Court will permit 
_ the, plaintiff to amend his jadgment 
ads to the time, by making it a judg- 
ment as of that term when he could 
© at the ſooneſt have entered it up: un- 
: If the defendant can ſhew that in 
point of fact ſome injuſtice will be 
dose by it ' in the particular caſe. 
Mara v, Dain, M. 35 C. 3. VL 1 
+ Where, the defendant in replevin 
izance for rent in arrear, 


We he Jury found a verdict for him, 


. and damage to the amount of the 
| rent claimed in his cognizance, wv:rh- 
by out finding either the amount of the rent 
8 n arreur, er the value of the, cattle diſ- 
"#1 and judgment was entered 


25 
fer the damages aſſeſſed, be ans 


71 „57 


163 cg f IL.—IV, _ 


ö 


enter judgment 4% bons propriis, in- 


Chamber. Green v. Renner, F. 27 
. i. 783 
x” Where an exvtator pleads plen? ad. 


Fon 


. 22 — to 2 5 


fro. retorne; babende "GE 


LIP + 4 2. 7 55 N Pam) * 
ne 2 4 5 7 6 
W. * 2 the Proceedinge-.. 0 
1. An 1 by the Attorney 

_ General an Zaſf India delin- - 

quent, _—_ 24 C. 3 t 25, and 26 

. 3. c. 57+" to which the deſendant 

demors, may be amended in K. K. 

upon the motion of the 3 Ge- 
| vera. K. v. Holland, M 22 G. Aa 
2. Alibi: upon information br 

now ſo much a marter of courſe, that 
they are made on an epplication ton 

- judge at chambers.” iv 458 
3. The Court will not amendd n d- 

mut after a return has been made 4 

it. R. v. The Mayer, Ce. gf S! 

E. 32 G. 3. iv. 865 
4. In certain caſes the Court will permit 
an amendment to be made in u notice 
at the bottom of a —_ in 
ejectment. Doe d. Baſt v. Noc, H. 
38 6. 3. W wi. 469 


V. In 8 


1. Defendant pleaded the general iſſue 
and the ſtatute of Limitations; a ver- 
dict was found for the plaintifF on the 
firſt iſſue, and no notice taken of the 
laſt ; aſter error brought and joinder 
in error, (which was afligned on this 
point,) the Court allowed it to * 
amended 5 the judge's notes, 

payment of coſts. Patrie v. — 
E. 30 G. 3. ii. 659 
” 8. — Foftea may be amended by the 
e's notes at any time, even after 

Jak judgment and a writ of error 
e Doe al _ Church vy. Perkins, 
2. 39 C. 3, ut. 749 

3. The Court will give leave to amend 
a record by inſerting a ſpecial memo- 

randum of the day when the plaintiff's 
bill was. filed after a writ; of 

© brought, bot no ſuch alteration; an 

be made without leave of the Court, 
though by conſent of the other party. 
Bee, . en H. 38 C, 3. 
. 1 f 1} vi. * 


>, 


- 20 
« "x 
1 1 $ 
> 44 0 , 4 9 1 7 9 . 118 g * 
"AM CE- 
* * 
* % * FR 


1 ; - « Stn — 5 
* * — — * — * — — — 0% — — 5 — & — =_ 2 Tu! 
— 5 — 5 — — TISYD 9 9 — — = d 4 
_ — — =_ jd a 4 A \ . 5 2 — b 
5 een, = £22 a wi —_— _—_ _ — 7 Or 9. — — 22 n . —— >< — — _ > 
> — — — 
— 2 — · N rg. — —— —— ary — ä q 
— bp, — 2 — — oy — — = = 2 er TY UT < 8 
— —— — . — Mow * — wy - - — * — * 4 — — . — — ne — — — T = 
* Þ e d l we A * _ 2 
—— — — . — . — — £ N 5 5 * 8 Ab ESRC: $4 x xa> at 
— — —ä——é— ͤᷓÆꝓ 1. ups — 4 . hb 2 — — — — - = 
e — — —„—-— . 8 g 2 — — - — —— 2 — =—— we eta. <a 2 
* G 4 — * —.— - — = — 
— _ — — * _ — 
by 5 — — 4 p 2 = ene — * 
1 = SPY : [+ , 5 — * 
9 


- LIED - * > - * 8 
- — Ä Sooner -ͥůùꝗ 2 a ones; — ee CE I EIENY 


money on the purchaſe of an annuity, 


— awercement c. d. core for | 
private injury to 15 , 
( thowgh — 2 a cuſtom a þ 
it. kr frogs H. 150 
ee eee wn | 


wy rd * r ts 
1. Bank-notes are money within the 
- -aonvity af, 17 G. 3. c. 26. and 
may be deſcribed as ſuch in the me- 

- : morial, . Mrigbi v. Rem, H. 30 
. 3. ii. © eee v. Thompſon, 
wo G. 3. 19>" e 

r, 

1 Ita — and ans ue attorney to 
 "gonfeſs a judgment be given to ſecure 
an _aunvity, the warrant of attorne 
need not expreſs the conſideration, if 

„ [the bond do. , H. 
4 32 S. 3. v. 500 
3 Where. 12004. had been paid Hs the 


grant of an annuity, and the ſecurities | 


to prevent their being regiſtered had 
been renewed, from 20 days to 20 
day and then 600“. had been paid 
| RET, grant of a further annuity, and 
ow ſecurities renewed in like manner, 
and ſometimes after 2 


1 


ger period 


ban 30 days, and afterwards had 


been regiſtered ; a, memorial of the | 


- \annvity, ſtating the conſideration to be | 


- 28col.. was deemed valid. Symmons 
v. Mortimer, H. 33 G. 3. v. 139 
* So where the canlideration of an an- 
-  nuity was ſtared in the memorial to be 
640ʃ., 10534, of which was paid in 


money by the grantee to the grantors | 


dat the time, and the remaining 535/. 
was paid by the grantee at the deſire 
of the grantors to another perſon, to 
- redeem a former annuity granted by 
. them, for which only 4801 was paid, 


within the act. Ex parte Fallon and 
„ 36. % ĩ ·ðͤ V. 263 
5. A folicitor, who. adrances bis .own 


5 RK „ 


is not entitled to any commiſſion fee : 
and if any part of the confideration. 
money be returned to him by the 
grantor, as a charge for ſuch com- 


* 


| miſſion, the Court will ſet afide the | 


annuity deeds. Broombead v. Eyre, E. 
34 O. 3+ v. 597 


. | - annuity, under the d 


this was held a ſuffi-ient confideration } - 


went 3 ps is = 
| n PR wn 7 ps =. 


Kel, v. 505 Ny 1. 
7. Such 2 ee 2 dy 
preſſed, in the deeds for poet's th 


money lent and advanced, and. 
paid, laid out, and expended to and 

the maintenance, education, and 
vancement * e * 9 Ie; 


fendant.*”. A 
U. Deeds rent. wukar C or woid r 
(and f + Div. V. an | We 


1. An N. 
void, and not 


5 


giſtered according to the directions of 
the act 17 C. 3. c. 26. . l. C 
v. Arlavrigbt, T. 28 G. 3. 
5 And a creditor of the grantdr grande . 
advantage of it. n e 
2. If ſeveral 9 dees to ſecure an 
annuity, and one of them be nat 
E regiſtered, quere if all of 
not void by the annuity-aQ ? Hart 
V. Lovelace, . 56 G, 3. vi. 
See Hophins v. Waller, M. 32 


of attorney muſt be regiſtered 

Lord Kenyon's opinion there. But ſee 
nne Div. 
3. If the aa a deedd do ſecure 
an annuity be. defeQive, the whole 
deed is void to all intents, even 


writ of f. . is 

poſſe ſion of goods under a deed. which 

was given in conſideration of an ante- 
| Cedent debt, and a ſmall anonity pay- 
able therefrom, the ſheriff is war- 
ranted in 1 nulla bong if 
memorial of the annuity be not. 
giltered. F. 60g 

The memorial ſtated a deed poll, 
which (after reciting that 4. had for- 
merly granted an annuity of 244. to 
B., who had aſſi gned to C., A that 
A. had agreed to grant a further an- 


- 


3 


14 | 


EW to C. for 42/.) certain 
tithes, 


— 


voidable, if che memorial: 2 


vw | 
iv. 463. that a memorial of a nas 


though there are other ons of it not | 
connected with the annuity. Dean d. 
Dolman v. Dolman, T. 34 9% be ines | 
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C.; and alſo a bond by A. to C. in 
400 J.; for ſecuriug one annuity of | 
311 without reference to the deed- 


the annuity ſecured by the bond 


want of it the bond was void; the an- 
nuity mentioned in it not appearing to 
be the ſame annuity as that -ſecured 
by the deed-poll. Saunders v. Har- 
- dingt, M. 33 G. 3. „ 
6. If it be ſet forth in the memorial 


that the conſideration was ſo much 


in money paid, when the real conſi- | 
deration was part in mohey and the. 
giving up of a former annuity, the 
Court will ſet aſide the ſecurities. 


Waſburn v. Birch, M. 34 C. 3. v. 472 | 


7. So il part of the confideration be paid 
over by the grantee to a third perſon, 
with the conſent of the grantor, or is 

accounted - for to the grantor by a 
note from à third perion, and it is 
ſtated in the memorial that che whole 
conſideration was paid in money, the 
Court will ſet aſide the annuity deeds. 
Watts v. Millard, E. 34 G. 3. v. 598 
8. The grantor of an annuity having 
aſſigned a leaſe for ſecuring the pay- 
ment of it, and afterwards ſold his 
intereſt in the leaſe to a fair purchaſer, 
it was held that the latter was not en- 
titled to apply to the Court under the 
annuity-act to have the ſecurity deli- 
vered up to be cancelled becauſe the 
memorial required by the act was not 
duly regiſtered. ' Garrood v. Sanders, 
M. 36 C. 3. vi. 403 
9. But the deed is void by ſect. 1. of 
the act vi. 403 

10. It is no objection to a deed ſecuring 
an annuity, that it aſſigns © the ſa- 

lary of the grantor of ſo much per an. 

without ſaying what ſalary it is. | 


| III. Forfeiture of 


A. by will gave an annuity to B., . 


recting that B. 's receipt only ſhould 


not alienate, and that if he did, it 
ſhould ceaſe and determine; B. be- 
came a bankrupt, and his commiſſion- 
ers aſſigned the annuity with his other 


3 
x4 * 7 * 1 
y A. to 
4 y < * 
8 . 


be a diſcharge for it, that B. ſhould : 


po Y EN 7 * * oy CRE'S (29 | 4 L 


* 4 4 
„ 


* * 8 


poll: held that the conlideration for IV. -Regiftry ; Wes at , 1 "Ih of le 
Err |} Ee ent ee RO Tf, 


1. If an annuity be granted in conſider- 
ation of the grantee's giving up his 
buſineſs to the grantor, it need not be 
regiſtered. Cre/pigny v. Wittemoom. 
T, 24G. 2. iv. 790 

2. Thoſe annuities only, which are- 
granted in conſideration of ſomething 
paid, need be regiſtered, iv. 792 

3. An annuity granted in conſideration 
of the grantee refigning bis ſituation, 
as maſter of an academy, in favour of 
the grantor, need not be regiſtered, 

even though at the time of the grant 

' the. grantee 1 to aflign over to 
the grantor his houſehold furniture, 
Sc. at an appraiſed value, and to lend 
a ſum of money to the grantor to be 
repaid with intereſt, Hutton v. Lewis, 
. 34 G. 3. be v. 639 

4. A. who was tenant for life, with re- 
mainder to truſtees, &c, remainder to 
his firſt and other ſons in tail, remain- 

der to himſelf in fee, ſuffered a reco- 
very with B his only ſon, and de- 
clared the uſes to ſuch perſon, and 
for ſuch- eſtate, &c. as they ſhould 
jointly appoint ;' they jointly granted 
an annuity, and appointed and grant- 
ed the lands to C. for a term of years 

in truſt for the grantee: held that this 
caſe came within the exception of the 
act. Halſey v. Hales, Bart. E. 37 G73. 


e ee e ee 

5. The gch ſect. of the act, which ex- 
cepts annuities ſecured by the transſer 
of ſtock, only extends to thoſe caſes 
where an actual transfer of the ſtock 
is made for the purpoſe” of ſecurin 
the annuitixxx. i. 5 

6. Therefore, if AJ. who is entitled fort 
liſe to the dividends in certain ſtock 
ſtanding in the names of truſtees; grant 
an annuity to B. payable out of the 

_ dividends, and empower thoſe truſ- 
tees to pay B. the annuicy muſt be re- 
yy © "Hudſon v. Skinner, H. 36 


53. e ; vi. 596 
7. An annuity granted by A. to B., and 
which was: larly regiſtered, was 


effects to the aſſignees; it was held 


redeemed by virtue of a clauſe of re- 
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canselled; and he and the attorney 
for the grantee agreed, that if at any | 
future time the formes ſhould with to 


_ borrow money. an the ſame terms, 
fttzhole deeds ſhould be given as a ſecu- 
rity: on a ſubſequent application by 


the grantor, the attorney advanced 


the ſame money on having the ſame 
... deeds delivered to him; but becauſe 
this re-grant of the anduity was not 
regiſtered, the Court ſet aſide the an- 
nuity, and ordered the deeds to be 
cancelled, Sc. Hammond v. Foſter, E. 
884 „ „„ 63 
8. A bond given by a third perſon to 
- » ſecure the payment of an annwity, 


muſt be regiſtered, as well as the deeds |. 


made by the grantor himſelf, Ro/ber 
v. Hurdis, J. 34 G. 3. v. 678 
9. The firſt ſectian of the act, requir- 
ing the deeds to be enrolled within 
20 days of the execution, Sc. means 
20 days excluſive of the day of execu- 
tion. | | V. 283 


V. Memorial for regiftering, Reguiſites of : 
| (and ſee ante, II.) JEN 


1. If the conſideration of an annuity be | 


in notes, they, mult be ſpecifically ſet 


forth in the memorial. Rumball v. | 
vi. 298 


Murray, E. 29 G. 3. 
2. If the conſideration of an annuity be 


paid by a note or a banker's check, the | 


time when it becomes payable muſt 
be ſet forth in the memorial. Berry 
v. Bentley, E. 36 C. z. 1 
3« If the confideration-money of an an- 
nuity be paid by an agent on behalf 
of the principal, it muſt be ſo tated 
in che deed, and. it is not ſufficient to 
ſtate that it was paid by the principal. 
Dualnar v. Barnard, E. 37 G. z. 
| | vii. 248 
4. If an agent of the grantee of an an- 


nuity actually pay the copſideration | 
money to ne that fact muſt | 
e deeds granting the 


de ſtated in 
; annuity. Gl v. Mount, M. 38 G. 


+ . | vu. 300 
5. It is ſufñcient to ſtate the true conſi | 
deration ſor the purchaſe of the an- 
nuity in the memorial by way of re- | - 


: cital. Sosverby v. Harris, M. 32 G. 
3+ iv. 4943 Hedges v. Money, 5 32 
14 F< 


ANNU ITy IV. V. | 


| were delivered up to the grantor un- | 


vi. 690 


en 2) 510136 
gan annumy, and the consideration be 
_ . expreſſed in all, the memarial need 
only ſtate the - conſideration... once. 
. Hoages u. Money, H. 32 C. 3. iv, 500 
7. A conſideration of 10s. paid to 2 
truſtee need not be fer forth in the me · 
morial, as part of the conſidetation. 
Ince v. Everard, H. 36 G. 3. vi. 545 

8. Nor that an annuity was payable for 
the portion of time from the laſt quar. 
ter day to the death of the annuiant. 


11 


9. If a hond and warrant of attorney to 
confeſs a judgment be given to ſecure 
an annuity, the judgment need not be 
ioſerted in the memorial, though it be 

entered up before the memorial is re- 

giſtered. S r V. Oxlade, E 32 
Gi Sur +: TTY: iv. 824 
10. For the bond and warrant of attor- 
ney are the ſecurities. on which the 
grantee relies. iv. 824 
11. Bot if the only ſecurity be a judg- 
ment actually entered up, that muſt 
be regiſtere. iv. 825 

12. A memorandum indorſed on an an- 
nuity deed, importing that the grantor 

for whole life it is granted may redeem 
it on certain terms, muſt be inſerted 

in the memorial. Steadman v. Pur- 
chaſe, J. 36 G. 3. vi. 937+. So aclauſe 

ol redemption in the deed, Harris v. 

Staplelon, E. 37 G. 3. vii. 205 
13. The memorial ought to ſtate the 
na mes of the witneſſes to the reſpec · 
tive inſtruments by which the annuity 
is ſecured ; ſtating that all the inſtru- 
ments were atteſted by 4. B. and C. 

or one of them is not ſofſicient. Hart 

v. Lovelace, M. 36 G. 3 * 
14. But where ſeveral deeds were exe- 

,  Cuted to ſecure one annuity and the 
chriſtian name of the witneſs to one 
of the deeds was omitted in the me- 
morial, the Court reſuſed to ſet afide 

the deeds. Watts v. Millard, &. 34 
G. 3. + 5-8 $90 

15. The memorial ſtatedthe annuity deed 

to have been executedon the traf itberein 
mentioned, and on further truſt, that if 
any of the payments ſhould be in ar- 
rear 20 days after becoming due, the 
grantee might levy them out of the 


—— — 4 — 


La 6 


rents : the grantor moved to * 
e 


an an- 
grantor 


ANNUITY" v. VI. 


me annuity, beeauſe the memorial did 
not diſcloſe the truſts referred to; but 
it appearing by an affidavit of the 
grantee that he bought the annuity for 
himſelf, and that there were n# other 
trafts but that expreſſed, the Court held 
the memorial to be ſufficient. Tolder- 
vy v. Allan, H. 34 G. 3. v. 480 
16. The Legiſlature only meant to re- 
quire the parties to ſet forth the truſts 
created for or in conſequence of the 
| annuity, not thoſe which are a lien on 
the eftate independently of the an- 
nuity; as thoſe to pay taxes, Tc. 
| 8 v. 48: 
17. In a ſubſequent caſe, an annuity 
deed was ſet aſide for two defects in the 
memorial; 1ſt, becauſe the memorial 
only ſtated that part of the confidera- 
tion was paid by the grantee to the 


truſtee * in truſt, and for the purpoſes | - 


therein mentioned, without diſcloſ- 
ing thoſe truſts; 2dly, becauſe the 
memorial only fet forth that the de- 
miſe was made by the grantor to a 
truſtee upon the truſts therein men- 
tioned, without ſaying what the truſts 
were. Dena d. Dolman v. Dolman, T. 
94 . 3. v. 641 


! , VI. Relief; Made of granting by the | 


ourts. 


1. Whether the Court have a ſummary 
Juriſdiction under ſect. 4. to ſet aſide 
annuity deeds, &c. for objections 
arifing on the firſt ſection of the act? 
Quere. Steadman v. Purchaſe, T. 36 
G. vi. 738, 9 


2. Where an aQtion was brought by ex- 


ecutors on a bond given by the de- 
fendant to their teſtator for ſecuring 


an annuity, and upon a plea of vn eff | 
adm they obtained a verdi& and 


judgment, and levied execution there- 
on, the Court held that this was not 


upon a ſummary application for a de- 
ſect in the memorial. Buck and others, 


| 
a Caſe where they could give relief | 
: 


Executors of Buck, v. Jyre, H. 38G. 3. 


4 ; vii. 495 
3. Where an ejectment was brought to 


recover poſſeſſion of lands extended 
under an elegit upon a judgment con- 
feſſed, which had been entered up 
upon a warrant of attorney given for 


19 


n to objekt to the donſider- 
ation of ſuch atmuity; upon a ſumma- 
ry application for ſtaying the proceed- 
ing after verdi& in ſuch ejedment, 
becauſe he had an opportunity of 
making his defence to the action. 
Withy v. Woolly, E. 38 G. 3. vil. 540 
4. If a bond and warrant of attorney to 
confeſs a judgment be given to ſecure 
an annuity, and the date of the latter 
be not ſet forth in the memorial, the 
Court will only ſet aſide the latter. 
Ex parte Cbeſter, E. 32 G. 3. iv. 694 
5. But this the Court will do on mo- 
tion, though no action be brought, or 
judgment entered up under the war- 
rant of attorney; ib, and Thurkill v. 
Wallace, M. 3t G. 3. n. (e). iv. 695 
6. Where upon a ſummary application 
to ſet aſide an annuity for non-come 
pliance with the requiſites of the act, 
the rule was diſcharged upon diſeuſ- 
fion of the merits, the Court will not 
entertain a ſimilar application between 
the ſame parties on the ſame ſtate of 
facts, though grounded upon a new 
objection to the annuity, which was 
not before urged or conſidered, 

Greathead v. Bromley, H. 38 G. 3. 
| vil. 455 
7. If the validity of an annuity has come 
in judgment before a Court of com- 
tent juriſdiction, no other Court 
will ſuffer the ſame objection to be 
ſtirred again. | vi. 471 
8. The Court will not ſet afife annuity 
deeds for a mere clerical miftake in 
the memorial, as if, in ſtating the aſ- 
fignment of a term for 61 years, it 
ſet forth a term for 62 years. Ince v. 
Everard, H. 36 G. 3. Vi. 545 
9. Or if, after reciting the true conſi- 
deration, e. g 280ʃ., it ſtate after - 
wards * which ſaid ſum of 250. was 
paid, c. vi. 545 
10. Tl e conſideration of an annuity — 
ing partly a debt antecedently due 
for goods fold, and the reſidue there - 
of money paid at the time of granting 
it, the grantee may recover back in 
an action for money had and'receivo 
ed the whole confideration, if the an- 
nuity be ſet aſide for informality in 
- regiſtering the memorial. Shove v. 
bb, E. 27 G. 3. wo © 732 | 

11. But, if part of the conſideration 


| ſecuring an annuity, it is too late for 


| for goods fold at the time of granting 
o the 
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20 ANNUITY. | 

dhe annuity, qzere, whether that can 
%% 3. too7 32 
12. Where an annuity bond, granted by 
two, becomes void by the neglect of 


the grantee ia not regiſtering the me- 


morial, he cannot recover back any 


part of the conſideration money from 
the one, who was known to be only a 
ſurety for the other, and had not in 
truth received nay part of it, not- 
withſtanding they both joined in a re- 
Straton v. Raſtall, E. 


ceipt for it. 
| 11, 365 


28 G. 3. 


APPEAL. 
I, By ſtat. 17 Geo. 3. c. 106, an appeal 


is given on certain conditions from a 
conviction by a juſtice of the peace to 


any quarter ſeſſions to be holden. 
within fix months from ſuch convic- 


4 tion: if the appellant lodge his ap- 
peal, and the Court diſmiſs it without 
entering ivto the merits, becauſe the 
previous conditions have not been re- 
gularly complied with, and confirm 


the con viction, ſuch judgment is con- 


cluſive, and the party cannot lodge a 
ſecond appeal from the ſame convic- 
tion, though within the ſix months. 
R. v. the Fuftices of the Weſt Riding of 
Yorkſhire, T. 30 G. 3. iii. 776 
2. By an incloſing act an appeal was 
given to the next ſeſſions within fix 


months after the cauſe of complaiat ; | 


f an appellant moved the court of ſeſ- 
ſions in due time to receive and re/* 
pite his appeal to the next /effrons, which 
was refuied; and this Court would 
not grant a mandamus to the ſeſſions to 
receive it. R. v. the Juſtices of Derby 
Hire, M. 32 G. 3. iv. 488 
3. By 17 G. 3. c. 56. J. 20, an appeal 
is given to the ſeſſions againſt certain 
convictions, the party giving notice 
in writing to the juſtices convicting, 
and entering into a recognizance to 
try the appeal, &c,; and thoſe juſ- 
tices are required to give notice to che 
party of his right to appeal; if thoſe 
Juſtices do inform him of ſuch right, 
without ſaying any thing about the 
notice, and he enter into the recog- 
nizance, the ſeſſions are bound to re- 
ceive the appeal, though he did not 
Five the notice in writing. R. v. the 
Fuftices of Leeds, E. 32 C, 3. iv. 583 


; , 


ARREST. 


1 


4. A perſon aggrieved by a diſtreſs for 


. appea 


2 paring rates under 8 G. 3. c. 


Shoreditch, T. 32 G. 3. 


r 
either to the ſeſſions for the 
city of Leudon, or to the ſeſſions. for 

Middleſex. R. v. the Commiſſioners of 


iv 701 


5. No appeal lies to the quarter ſeſſions 


againſt the allowance of the 


accounts 


of the ſurveyor of the highways, un- 


der ſtat. 13 C. 3. c. 78. 


v. the Juſ⸗ 


tices of the Weſt Riding o Yorkphire, 


FZ. 34 C, 3. v. 628. an 
Mitchell, 7 24 G&. 3. 


"R. 


v. 701 


6. An appeal againlt a ſurcharge for the 


duties on ſervants, &c. mu 


be pre- 


ferred cn the day appointed. by the 
commiſtoners under ſtat. 25 G.3. c. 431 


and cannot be made, after 


[NE ex- 


piration of the year within and for 
which the tax is to be collected. R. 


v. Walker, M. 36 G. 3. 


vi. 433 


7. If the appellant has not ten days“ 
notice before the quarter N of an 
order of juſtices for turning a road 
under the ſtatute 13 G. 5 c. 78. % 19, 

e 


he cannot appeal to tho 


ſeſſions, but 


muſt wait until the following ſeſſions. 
R. v. the Juſtices of Stafforaſhire, M. 


vii. $1 


37.9 

8. From what time 1s the party bound 
to take notice of ſuch an order? Q. 
Not from the act of turning the road; 


ſemb. 
APPRENTICE. 


vii. 81 


1. An apprentice, who at the age of 
17 was bound by indenture (which 
ſtated her to be 14) for ſeven years, 
is entitled to be diicharged at 21, be- 
ing brought up here by habeas corpus. 
Ex parte M. A, Davis, T. 34 G. 3. 


v. 715 


2. If an apprentice be impreſſed into 
the ſea ſervice, the maſer cannot ſue 


out a habeas corpus to brin 


him up 


to be diſcharged, though the appren- 


tice may. 


Bot the Lord Chief Juſ- 


. tice may iſſue a warrant to bring him 


up, on an application either 'of the 


maſter or the apprentice. R. v, Ed. 


awards, T. 38 G. LD 
ARREST. 


| vii. 745 


I. Who are privileged from, and in what 


Caſes : (and ſee tit. ALIEN.) 


3 feme covert was diſcharged out of 
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2. The Court will not diſcharge a wo- 


9. A perſon within the walls of a priſon, 


ARREST 


out her huſband, though the writ was | 
ſacd out againſt both, on which or f 
inventus was returned as. to the hul- | 
band. Edwards v. Rourke et Lx. M. 
5 1. 486 


man under arreſt on common bail, as 
being married, if ſhe obtained credit, 
preteading ſhe was ſingle. Partridge 
v. Clarke, E. 33 G. 3. v. 191 
3. But they will do ſo, if it appear that 
the plaintiff knew her to be covert at 
the time of contracting the debt. 
Naters v. Smith, M. 36 G. 3. vi. 451 
4. The Court will not diſcharge a de- 
ſendant out of cuſtody on filing com- 
mon bail, on the ground that he has 
become inſane fince the arreſt. Kernot 
v. Norman, Z. 28 G. 3. ii. 300.— 
Nor even on the ground that he was 
inſane at the time of the arreſt. Nutt 

v. Verney, M. 31 G. 3. iv. 121 
5. Neither will the Court diſcharge the 
bail on the ground of the defendant's 
having become a Junatic fince the 
commencement of the action. Jbbot- 
ſon v. Lord Galway, H. 35 C. 3. 

| | vi. 133 
6. If a ſoldier be committed to priſon 
for diſobeying an order of baſtard; 
till he find ſureties for performing it, 


he is not entitled to be diſcharged un- | 


der the mutiny act. The King v. 
Archer, H. 28 G. 3. 11. 270 
7. The 63d clauſe in the mutiny act, 
which exempts ſoldiers from arreſt in 
certain caſes, is confined to civil ſuits. 
lb 274 
8. The ſecretary of a foreign minilter is 
privileged from arreſt, though his 
nawe be not regiſtered at the office 
of the Secretary of State. Hophins v. 
De Reobeck, H. 29 G. 3. ut. 79 


though voluntarily, cannot be arreſted 
by a creditor in the ordinary manner; 
but a detainer muſt be lodged againſt 
him. Wilkinſon v. Jaques, T. 29 G. 3. 
W iii. 392 

10. The king's ſervants are privileged 
from arreſt ; and, if taken in execu- 
tion, the Court will diſcharge them on 
motion. Bartlett v. Hebbes, T. 34 
„ v. 686 
11. An arreſt within the king's palace, 
by an officer of the palace court, of a 


berſon, not of the houſehold, agaioſt 


I. IT, ate 21 
whom a writ has iſſued out of that 
court, is good, though no leave to 
make the arreſt has been obtained 
from the Boatd of Green Cloth ; and 
no inditment will lie againſt the offi- 
cers making it. R. v. Stobbs, T. 30 
B. nt, TO Tos 

12. The Court. refuſed to diſcharge a 

| Perſon in cultody by proceſs of the 
ſheriff's court, in a cauſe afterwards 
removed into this court, becauſe he 
was arreſted while attending commil- 
ſioners of bankrupt to prove a debt. 
Kinder v. Williams, T. 31 G. 3. 


Z | 8 1 977 

13. The acceptor of a bill, which be- 

comes due and is paid by him after 

the bankruptcy of the drawer, cannot 
arreſt the drawer within the time al- 
lowed him by ſtat. 5 G. 2. c. 30. / 53 
for attending the commiſſioners to be 
examined. Darby v. Baughan, E. 33 
G., 3. VVT 

14. The commiſſioners of bankrupt are 
a court of juſticſte. v. 20 

15. The caſe of bail is an exception to 
the general rule. The principal is 
conſidered as being in the cuſtody of 
the bail, ho may ſurrender him when 
they pleaſe. v. 209, 210 

16, A defendant who has been arreſted 
in a foreign co may be arreſted 
here again for the ſame cauſe of ac- 
tion, Maule v. Murray, H. 38 G. 3. 
vu. 470 

II. On Eſcape. 

1. It is a juſtification to the bailiff 
againſt an action of falſe impriſon- 
ment, that he retook a priſoner before 
the return of the writ on meſne pro- 
ce's, though he had voluntarily per- 
mitted him to go at large after the 
firſt arreſt, Atkinſon v. Mattzfon, M. 
28 C. 3. ii. 172 

2. After a voluntary efcape the ſheriff 
canno: retake a priſoner. Atkinſon v. 
Jameſen, M. 33 G, 3». 7 v. 5 


III. Fees on. 


Juſtices in ſeſſions have no autho- 
rity to fix the bailiffs? fees for arreſts 
in civil ſuits ; nor will the Court of B. 
R. allow more than the uſual fee of 

one guinea, though a larger ſum has 


| been in fact paid under the ſanction of 
33 a table 
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22 ARREST Iv. 
2 table of fees ſettled by the ſefſions, 


ESR... Bolgero v. Mo M, 30 G, 3- 
Fs oo or oe, M. K. J 


IV. On Sunday. 


| 1. One who is convicted of a penalty 


_ under the lottery act, cannot be ap- 
. Prebended on a Sunday for non-pay- 
ment of the forfeiture ; it not heing 
a. canftruftive breach of the peace; 
though the defendant might have 
been indicted in a criminal manner on 
the att, in which caſe he might have 
been arreſted on a Sunday. The King 
v. Ayers, F. 26 G. 3. 1, 265 
2. Sq an attachment for non- per farm- 
. ance of an award is only in the nature 
of a civil execution. | 1. 266 
3. So an attachment for non-payment of 
coſts. (K. v. Siokes, Cowp. 136.) 
; : | i. 266 
4. A was arreſted at the ſuit of B. and 
diſcharged, the ſheriff not knowing 
that there was alſo a detainer in his 
office at the ſuit of C. on the Sunday 
following he was arreſted at C. 's ſuit, 


and diſeharged by the Court, by vir-- 


tue of frat. 29 G. 2.c. 7. % 6. The 
" arreſt on the Sunday being confidered 
as an original taking, and not as a re- 
taking after an eſcape. Atkin/on v. 


Jamejon, M. 33 G. 3. v. 25 


ASSUMP SIT. 
I. General Indebitatus Aſſumpſit. 


1. 4 general indebitatus aſſumpfit will 
lie for tolls. Steward v. Baker, H. 
28. 8. 


cover hack money paid upon a com- 
Promiſe, after another action has been 
2 ht for it by the defendant a- 
l the plaintiff, and an interlocu- 
tory judgment had, and a writ of in- 
quiry executed thereon; it appe ring 
afterwards that there was no real con- 
fideration for the firſt payment, and it 


having been made ultimately under 


a compromiſe, and not under the 

compulſory judgment of a court, 

Crbdey v. Kendrick, A. za C. 3. 
© We 432 


TI291M722 A ASSUMPSIT II. 


| II. Confidiration;. what feall rait 
© and afted upon in practice for many | '' Aupfu. 1 0 
1. If all the creditors of an inſoltcent 


i. 616 | 
J 2. Aſſumpſit may be maintained to re- 


conſent to accept a compoſition for 
their demands upon an aſſigument of 
his effects by a deed of truſt, to wN, 
they are all parties, and one of them 
before he executes, obtain from the 
inſdlvent a promiſſory note for the re- 
ſidue of his Hom, by refufibg to 
execute till ſuch note be made, the 
note is vi in law, as à fraud on the 
reſt of the creditors; and a ſubſequent 
promiſe to pay it is a promiſe without 
conſideration, which will not maintain 
an action. Cociiſbott v. Brunnert, M. 


Ducbaire, tit. Agreements II.) 

2. For no ſubſequent promiſe can ſet up 
a ſecurity which is void at its erea - 
tion erk ii. 763 

3. If it be only voidable, like a ſecurity 


iven by an infant, it may be reviv- 


4. But if a bankrupt, or inſolvent, aſter 
becoming free from his engagements, 
voluntarily give ſecurity for a former 
demand, which is only due in con- 
ſcience, it may be enforced in a court 
of law. 5 ü. 765 


— 


ES 


| bankrupr, when he was on his laſt ex- 
amination, that in conſideration that 
the aſſignees and commiſſioners would 


forbear to examine him touching cer- 


tain ſums which he was charged with 
having received, and not accounted 
for, he would pay ſuch fums as the 


. by 


counted for, is void, as being againſt 

the policy of the bankruptiaws. | Me- 

rot v. Fallate, (in error), H. 29 G. 3. 
31 3 


6. Quære, If the creditors had * . 
ed to the agreement made by the al- 
| fignees, whether that would have va- 
ried the caſe ? ni. 23. 28. 2 

7. The mere relation of rd and 
tenant is a ſufficient conſideration for 
| thetenant's promiſe to manage a farm 

in an hyſbandlike manner; Pewley 

v. Walker, M. 34 C. 3. V. 373 
8. A breach of truſt may be the ground 
of an aſſump/it. Smith v. Fameſen, E. 
| 3 | x 60 
9+ 


' 


G. 3. v. 603 
— of goods abroad, having 
eee 


29 G. 3. ii. 763.— (See Jaciſn v. 


ed by a ſubſequent promile. . 766 


ed 22 made by a friend of the | 


bankrupt had received and not ac - 


© ee oo get hy OL 


* IS a 1 


13 


they diſſolve the partnerſhip before 


AA ASSUMPSIT H. v. 


icked them up by order of the 
ayer in a particular manner for 

- ſmuggling them into this country, and | 
knowing; at the time that they were to 
be ſmuggled, cannot recover the value 
of them againſt the buyer, although 
he was not concerned in the riſk- of 
importing the goods in this country. 
Waymell v. Reed, E. 34 C. 3. v. $99 
10. By a navigation act it was enacted, 
that on a certain day the firſt general 
meeting of the proprietors ſhould be 
' held; at which the company ſhould 
.-execute deeds under their common 
- ſeal for each diſtinct ſhare, *© which 
© deeds ſhould reſpectively veſt a 
- & certain ſhare in each proprietor ;? 
the plaintiff declared in afſumpfit a- 

1 gainſ the defendant for not complet- 
ag a contract for the purchaſe of ſome | 
ares, and averred that on a day prior 
to the firſt general meeting © he was 
1% [awfolly entitled to ſo many ſhares: 
held that this was a material averment, 
and the ground of a nonſuit, as it 
could not be proved; though there 


* 8 
24 AAA 23 


28 G6. 3. aon hg 2 E 22 


W. Ae oh BeBalf i Ibis Pig 


promiſe to pay for goods furniſhed 


for the uſe of another made Before they 


frauds. - i. 80 
4. So is this, „you muſt ſupply my 
mother - in law with bread; and I will 
ſee you paid.“ Jones v. Cooper, cited 
ii. 80; and alſo in Cowp, 227. 


waz another clauſe in the act, by V. Aſump/it for Money Said; i 


which certain perſons by name (of | 
_ whom the plaintiff was one) were 
made a corporation for the purpoſes 
of the at; and the money ſubſcribed 
Was to be divided into ſo many equal 
'- ſhares, which were thereby wefted in the 
perſon ſo ſubſcribing, &c, Latham 
v. Barber, M. 35 G. 3. vi. 67 
III. Mun dit on expreſs Promiſes, © 

Where two enter into articles of part- 
nerſhip for ſeven years, in which is a 
covenant to account yearly, and to 
adjuſt, and make a final ſettlement at 
the expiration of the partnerſhip, and 


* 
L J * 


the ſeven years are expired, ard ac- 


count together, and ſtrike a balance | 
_- which is in favour of the plaintiff, in- 
dludin 


0 ſeveral items not connected 
wich the partnerſhip, and the defend | 
ant promiſes to pay it, an adtion of 

Humpfit lies on ſuch expreſs promiſe, 
 Fefter v. Allanſon, 1: he 479 1 
2. An action of t may beamain- - 

tained upon an expreſs promiſe for 

the amount of a balance ſtruck on a 
4 partnerſhip account, though there py 


t. Aſſumpſit for money paid, laid out, 
and expended, will not lie, when the 
money has been paid againſt the ex- 
preſs conſent of the party, for whoſe 
uſe it is ſuppoſed to have been paid. 
Stokes et al. v. Lewis et al, M. 26 
E. 3. | 5 i. 20 

2. Where a perſon will not rely on the 
promiſe which the taw will raiſe, but 
takes a bond as a ſecurity, he cannot 
refort to an action of afſumpſit. Touſ- 
Saint v. Martinant, M. 28 C. 3. 


ii. 100 
3. Therefore if a ſurety bound with his 
rincipal, for payment of money by 
3 A 5 e 2 
princi conditioned for payment of 
hs ** of the. tale before 
the firſt of them will become due, and 
before that time the principal becomes 
bankrupt, and obtains bis certificate, 
and afterwards the inſtalment bond is 
diſcharged by the ſurety, he cannot 
maintain an action againſt the princi- 
pal for money paid to his uſe. 
4. Where two pariſhes had been a long 
time united, and had had a joint ſex- 


was a Covenant between the parties | 


* 
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9. 11 two petſuns jointly engage in a 


24 


; wafds ove of them claimed a right of 
electing a feparate- ſexton, of which 
they had given notice to the other, 
that other pariſh cannot maintain an 
ö action for money „ laid out, and 
expended, to the uſe of the firſt pariſh 
for their . of the ſexton's ſalary. 
Stokes et al 
+ Gs 36: * 20 
. Neither. can the right. of the ſexton 
be tried in ſuch caſe without his being 
2 party to it. i, 22 


6. Neither is the payment of the ſalary 


a joint obligation on the two pariſhes, 
_ for the ſexton in ſuch caſe cannot 
bring his aQion againſt one of the 
. pariſhes for the whole ſum. i. 22 
7: Upon a requeſt to A. to accept a bill, 
and to draw upon B. for the ſame 


ſums if after B. “s refuſing to accept | 


+ the. bill drawn on him by A., A pays 
the bill drawn on him for the honour 


of the drawer, he may recover back 


- the amount of jt from the drawer in 
an action for money paid, laid __ 
and expended. Smith v. Nifen, T 
26 G. 3 i. 269 
8. The plaindigs, together with A. and 
B. being owners of one ſhip, and the 
defendant of another, a prize was 
taken, condemned, and ſhared by 
agreement between them; afterwards 
the ſentence of condemnation was re- 
verſed, and reftitution awarded with 
coſts. which was paid ſolely by the 
Plaintiffs, A. ard B. having in the 
mean time become bankrups ; 3 an ac- 
tion for money paid to the uſe of the 
; defendants -cannot be brought by the 
plaintiſfs alone for a moiety of the 
reſtitution money and colts, becauſe it 
was either a partnerſhip tranſaction, 
when 4. and B. ought to be joined, 
or not, when ſeparate actions ſhould 
be brought by cach of the pans 
Paying. Graham v. Roberijon, H 
18. ii. 282 


ftock=jubbing tranſaction, and incur 
loſſes, and employ a broker to pay the 
differences, and one of them repay 
the broker <vith the privity aud con- 
ent f the other the whole ſum, he may 
recover a moiety from that other in 
an action for money paid to his uſe, 


ASSUMPSIT V. VI. 
ton, who was paid by both, and after - 


v. Lewis et al. M. 26 


Wee ſtat. 7 E. 2. c. 83 


| which avoids and declares egen 
all ſtock- jobbing tranſactions. Petrie 
v. Hannay, M. 30 G. 3. i. 418 


10. But in ſuch a cot of an illegal tranſ- 


action, if one partner pay money ſor 
another, without an expreſs authority, 
he cannot recover it back. iii. 418 
11. Where perſons, engaged: in ftock- 
jobbing, are alſo concerned in. mak- 
ing real transfers of ſtock,” and the 


balance is paid upon the whole by one 
for both of them, a moiety of the 


money paid on the real tranſections 
may be recovered, even under cir. 
cumſtances in which the” other part 
could not. 2 in. 418 


VI. A umpfet for Money had and received. 


i. The action of afſump/ft for money had 


and received is like a bill in equity; 
and therefore the party muſt | ſhew | 


that he has conſcience and equity of 
his fide; ſo that it lies not againſt 
one who was known to only: a 
ſurety in an annuity bond for the pay- 
ment of the annuity, to recover the 
confideration money after the annuity 
had been ſet aſide for want of a me- 


morial, though the ſurety had joined 
"Straton 


in a receipt for the money. 
v. Raſtall, E. 28 G. 3. ii. 370 
2. Where a man has actually paid what 
the law would not have compelled 
him to pay, but what in equity and 
conſcicnce he ought to pay, he can- 


not recover it back again in an action 


for —_— had and received. Bize v. 
Dickajon, T. 26 G. z. 


paid for a debt which would otherwiſe 
have been barred by the ſtatute of li- 
mitations, or a debt contracted durin 
his infancy. 1. 28 
4. But where money has been paid under 
a miſtake, which there was no ground 
in conſcience to claim, the party may 
recover it back again in an action for 
money had and received to his uſe. 
i. 286 
5. Where money has been paid by the 
plaintiff to the defendant under the 
compulſion of legal proceſs, and it is 
afterwards diſcovered that the money 


Was not due, the plaintiff cannot re- 


cover it back in an action for money 
had and received. Marriott v. Hamp- 
ton, Z. 37 G. 3. 


i. 285 
3. Neither can he recover back a ſum 


vii. 269 


— 

7 

Wo : 

"86 
| 


6. The action for money had and re- 


ceived to recover fees, was intro- 
duced in lieu of an aſſe. vi. 683 
7. Money given to A., and claimed by 
B., as perquiſites of office, cannot 


be recovered by B. in an action for 


money had and received, unleſs ſuch 
perquiſites be known and accuſtomed 
fees, ſuch as the legal officer could 
have Tecovered from 4. Boyter v. 
Dodfworth, F. 36 G. 3. vi. 681 
g. Where a perion has his election either 
to bring trover or an action for money 
had and received, he may maintain 
the former notwithſtanding the bank - 
?uptcy of the debtor after the cauſe of 
action accrued, and though the bank- 
ruptcy would be a bar to the latter. 

The hp | vi. 695 

9. Where an akt is to be done by each 
party under a ſpecial agreement, and 
the defendant, by his neglect, pre- 
vents the plaintiff carrying the con- 
tract into execution, the plaintiff may 
recover back any money he bas paid 
under it in an action for money had and 
received. Giles v. Edwards, 37 G. 3. 

| vii. 181 

10. Aſſumpſit for money had and re- 
ceived lies when a payment has been 
made on a contract which is put an 


end to. Towers v. Barratt, H. 26 G. 3. 


i. 133 


11. But if it continue open, the plaintiff 
can only recover damages for the 
breach of it; and then he muſt ſtate 


the ſpecial contract. 1. 133 
12. Tae difference between thoſe caſes 
where the contract is open, and where 
it is not fo, is this: if the contract 
be reſcinded, as where by the terms 
of it, it is left in the plaintiff's 
power to reſcind it by any act, and 
he does it; or where the defendant 
afterwards aſſents to its being re- 


ſcinded, the plaintiff is entitled to 


recover back his whole money ; and 
then an action for money had and re- 
- ceived will lie. But if the contract 
be open, the plaintiff *s demand is not 
for the whole ſum, but for damages 
ariſing out of it; and then he muſt 
ſtate the ſpecial contraſt, + i. 133 
13- Aſſumpſit for money had and re- 
ceived lies againſt an overſeer of 
the poor to recover money in his 


hands, which had been levied on 


7 25 


quaſhed, Felibam v. Terry, E. tz 
G. 3. eited in Bireh v. right, _—_ 
14. A and received does n 
lie by the nominee” of à perpetual 
curacy for the profits thereof, til he 
has had the biſhop's licence. Potbell 


v. Milbank, M. 12 G. 3. 'i. 399, #. 


15. But it does lie by the nominee of a 
donative before the 'biſhop*s licence, 
againſt a "perſon who receives the 

rents and profits. The King v. Biſhop 
of Chefter, M. 27G. 3. 1. 403 

16. But where a donative had been twice 

augmented, it ſhould ſeem the nomi- 
nee cannot maintain ſuch action with- 
out the biſhop's licence. 1. 404 

17. If a trader become a bankrupt. by 

lying in priſon two months after' an 
arreſt, his aſſignees may maintain an 
action for money had and received 
againſt a perſon, who, having notice 
that a commiſſion would be ifſued 
againſt him, ſold his goods and paid 
him the produce before the expiration 
of the two months. King v. Leitb, M. 
28 G. 3. | i. 141 

18. Money paid by a trader after a ſe- 
cret act of bankruptey to a carrier, 
for the carriage of goods, may be re- 
covered back by the bankrupt's 
aſſignees in aſ/ump/et for money had and 
received. Bradley and another Aſſignees 
of Bradley v. Clark, E. 33 G. 3. 

5 ff 

19. One partner may maintain an action 
for money had and received àgainſt 
the other partner for money received 
to the ſeparate uſe of the former, and 
wrong fully carried to the partnerſhip 
account. Smith v. Barrow, Z. 28 
8. 3. 7 | - hh 

20. If a revenue officer ſeize goods as 
forfeited, which are not liable to 
ſeizare, and take money of the owner 
to releaſe them, the latter may re- 
cover back the money in an action for 
money had and received ; in which 
action the month's notice under 23 
G. 3. c. 70. /. zo, need not be 
given. Irving v. Wilſen, M. 32 
E. 3. iv. 485 

21. Aſſumpſit for money had and re- 
ceived does not lie againſt an exciſe 
offfcer to recover duties received by 
him after the act impoſing them is re- 
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= ASSUMPSITY {1 
| N he bave paid them over to 


tion is brought by z; G. 3. & 70. 
+ 30. Greenaway \ v. Hard, H. 32 G. z. 


by law, his exechtors, the plaintiffs, 
ve funded the money to the lenders, 


| . the defendants; held that the executors | 
could not maintain an. action for | 


money had and received to recover 
- back this money, notwithſtanding the 
- defendants co d not have compelled 
them to pay it, Munt v. 1 H. 
32 G. 3 561 


23. Goods diftrained by the plaisir 


were delivered by him to the defend- 
ant on his promiſing to pay the rent; 


deld that an action for money had and 


veceived would not lie for the value 
of the goods, though the-defendant 
did not pay the rent. Leery v. Gœod- 
en, B. 32 G. iv. 687 


3. 
24. A, a ſeme ſole, entitled to the 


profits of an eſtate veſted in truſtees 
for her ſeparate uſe, conveys them for 
ber ſeparate uſe to B., a married wo- 
man, without the intervention of 
truſtees; A. marries, and the truſtees, 
without notice of the conveyance to 
., pay the profits to H.: B. 's huſ. 
Þand cannot maintain on action againſt 
A.'s huſband for the money, as money 
received to his uſe, Dawviſon'v Athin- 


fon, M. 34 C. 3. v. 434 


25. An action for money had and re- 


cei ed will not lie to recover the pre- 
mium oſ a re- aſſurance (void by ſtat. 
19 8. 2. c. 37. pep: capture. Audrde 
V., Fletcher, E. 2 lit. 266 
36: A., ſuppoſing Paid the legal re. 
preſentative of a leſſee for years, 
- fold the term, and delivered the leaſe 
to the purchaſer, but without any 
aſſignment or formal conveyance, ſay- 
ing, ** the premiſes were his, and if 
any thing happened he would ſee the 
purchaſer righted; it was held that 
A. was ſiable to che purchaſer in an 
25 action ſor money had and received, 


the rightful adminiftrator of the tenant | 


' for years having ouſted the purchaſer 


"> 


N 


* 


U 
laperior; and id ſuch eaſe he is 
__ OY to a months notice before the | - -- 988 


Arr. | | 


Ih tHSTTA 
4; 


"ATTACHMENT. 30} N. 
/ wo e 90 


L At e 5 


5 | Where a a ſheriff has beef: guiſty'of 4 
bil 

pay The teſtaror raving bortowed money | 
on a %opondentia contract prohibited 


contempt in the courſe of a civij ſit, 
and the defendant afterwards dies, 
an attachment may _— iſſue 3 


the ſheriff for . 
"Vl 4 T he Sheriff of 1 Middlger, f. be, 15 
Mic 733 


4. Ts Court refuſed to grant an Attach. 
ment againſt the ſheriff for ac 

to take a replevin bond. The K 

' Lewis, T. 28 G. 3 125 
The party ;mjured has his 


againſt the heriff. ii =o 


4. A rule iſſued in the vacation though 
teſted in term time, requiring à ſhenff 
to return a writ, is irregular; and an 
attachment againſt him for diſobeying 
it will be ſet afide by the Court on 
motion. 
Cornwall, H. 27 C. 3. 

5. A ſheriff i is not liable to an * 
ment for not returning a writ, if not 
called upon 4 @ rule of court within 
fix months after the expiration of his 

_ office, notwithſtanding he ab requeſt- 
ed by the party to return it before the 
fix months were expired. 7 King 
v. Jones, J. 27 G. 3. N. 1 

6. A ſheriff cake not to be roled * 


bring in the body until the day aſter 


the expiration of the rule to return 
the writ; and if he be, and be attach- 
ed for not obeying it, the Court will 
ſet aſide the attachment for irregu- 


larity. Hutchins v. Hird, H. 34 Gl 3. 


v. 479 


7. Upon an application to ſet aſide an 


attachment againſt the ſheriff for not 
bringing in the body, bail having been 
put in and no trial loft, the Court re- 
quire an affidavit of merits, if the ap- 
plication come from the defendant, 
but not if it come bond fide from the 
ſheriff, R. v. the Sheriff of Surryy* E. 
37 C. 3. vii. 239 
8. But where ſach attachment has regu- 
larly iſſued, the Court will on no ac» 

count relieve the ſheriff, if it a 
that he let the defendant out of  cuſ- 
tody without taking from him ſuch a 
bail-bond as is. required by the ſta- 
+ vü. 239 
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| ATTACHMENT I. Iv... 
4 Though the inf di ſeontinue 


9. After an attachment againſt the e- 


AF 


riff for not bringing in the body, the | che common rule on pay ment of coſts, 


Court will only relieve him upon pay- | 
ing the whole debt and coſts, and not | 
merely the ſum ſworn to and coſts. 
Keppel v. King, T. 37 G. 3. vil. 370 
10. An attachment againſt the ſheriff 


ranted on the 24th of 2 was 
2 aſide for irregularity, he having 
been ruled to bring in the body on the | 


23d of November preceding, which 
expired on the 28th, and having put 
in bail above on the 24th, though the 
time for putting it in expired on the 
- 22d; and the defendant being ſur- 
- rendered in diſcharge of his bail on 
the 28th, without the bail having 
juſtified. R. v. the Sheriff of Middle- 
ſex, H. 38 G. 3. vii. 527 
11. The rule of court of T. 33 G. 3. 
(as to rendering a defendant, fee 
v. 368; the rk rule there) extends 
to the caſe of the ſheriff, vii. 527 


II. Againſt privileged Perſons. 

1. The Court will not grant an attach- 
ment againſt a peer for not paying 
money awarded, though the defend- 
ant conſent that it ſhall iſſue, on con- 

dition that it ſhall lie in the office for 
a certain time. Walker v. The Earl 
of Groſvenor, H. 37 G. 3. vii. 171 


2. Nor agaioſt a member of parliament, | 


Catmaur v. Sir E. Knatchbull, M. 38 
G. 3. | 
III. Againſt others for Contempt. 

1. If a defendant in a penal action ob- 
tain a rule to ſtay proceedings on pay. 
ing a ſum agreed upon between him 
and the plaintiff, it is an undertaking 
by him to pay that ſum, and for the 
non-payment of it the Court will 
grant an attachment. Ang 9. t. v. 
Ci/ton, F. 33 G. 3. v. 257 

2. An attachment may be granted 2 
making an inſufficient return to the 
the firſt writ of habens corpus, without 
iſſuing an alias and a plaries writ, R. 
v. Vinton, M. 33 G. 3. v. 89. 

3. The ten days after a demand of 
coſts under a recognizance taken by 
virtue of ſtat. 5 V. & M. c. 11. / 2, 
3. muſt elapſe before an attachment 
can be granted againſt the party re- 
fuling to pay chem. R. v. Ireland. M. 


* 9 8 k * N ann 
5. An affdavit to ſupport a rule 


, 


vii. 448 ; 


70 C Þ 


fu, 512 


he is not liable to an attachmentfor 
non - payment. Stokes. v. Wraodghan, 
2 vii. 6. 
for an 
attachment for a contempt muſt ſtate 
that the defendant was ſerved. perſon. 
ally with a copy of the. rule, and that 
the original was ſhewn to him at che 


But where 4 mandamus has been 
granted for the election of à mayor 
under ſat. 11 G. 1. c. 4. / 21 and a 


ſame time. R. V. Smithies, V. + 4 


rule made that public notice ſhould be 


affixed in the market-place, which has 
been done accordingly, the Court will 
grant an attachment. for diſobeying 
the mandamus, againſt a member of the 
the corporation who was ſerved with 
a copy of the rule, rotwithſtanding 
neither the original mandamus or rule 
was ſhewn to him at the time's for 


7. 


the party could ſhew that he had no 
notice of the mandamus. iii. 352 
8. Where a rule had been granted for a 
guo warrazto information againſt A. as 
mayor of B., on the relation of ſome 
of the corporators, and another rule is 
_ that cauſe for inſpecting all the corpo- 
ration books, E ge. ditected to 
the town- clerk, an inſpecton of ſuch 
only as related to the election and office of 
mayor was held a ſafficient compliance 
with the latter rule, fo as to prote&the 
town-clerk from 2 attachment as for 
a a contempt of the Court; it appearing 
that he had ated bond © R. v. 
G. Babb, H. 30. G. S« +21 50 ui, $79 


IV. Interrogaterier om; 
When a defendant is. brought up on 
an attachment for a reſcue, it is the 
practice of the Court to put interroga - 

tories to him, though he do not deny 

the charge in the affidavits, unleſs the 


1. 


2 waive rr % * 
| . Horſley, T. 3 Fer rnd 21h” „362 
2. When an attachment iſſues in order 


do compel a perſon to anſwer upon 


—_ a =" 


& asumet. © © ATTORNEY 1. -I. 


f 

: 
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| elbe inſerted in the tit of peremp- | clerk lerving' part of 'rhe"time Alt 
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another attorney with" His maſter; 


© 2 45.4032 2 : + 7 EE Ye p 4 ER Es, : 
193, wohzons for the next term, Reg. | 


| we - A 3. | V. 447 conſent, and the reſt bf the time with 
e i, 47 0 | 
K Interrogatories to be extidited to af his maſter, Ex parte Hill, one, 2 6. H. 
; © perſon, againſt whom an attachment] 58G. 3. „ {NO 
; on been ordered, muſt be ſigned by | _ FEE 
| ", counſel, Reg. Gen, M. 34 C. 3. II. Certificate; when neceſſary. 
[ 20 lane e Y+474 | The ſtat. 25 G. 3. c. 80, which gives 
| ß | a peoalty againſt attornies proſecuting 
| 36118 44 ATTORNEY. Il or defending, without a certificates: a 
" I. Ldmiffion & Clerkſbip; Rules as to. | ſuit in any court holding pleat, aubere 
| 1 * oel 2 | the debt or damage ſhall amount te 405, 35 
N 3. 255 attorney 2 an Ba 1 3. or more, does not extend to the ſheriff's . 
| , Clerk <A 57 d 125 2 4 " | court; though an attorney proſecute the 
| ring ſuch employment, ta ** 8 a a ſuit there by virtue of a writ of uſ- Cai 
oo FOX clerk under articles and no ler. zicies for more than 40 5, | Croſi v. fe 
vice to ſuch attorney ſhall be deemed | Kaye, E. 36 G. 3 vices re 
good. No perſon, articled to an at- a 5 23 ag 
© torney ſhall ſerve the agent of ſuch nad: ; | CE 1 
8 8 Under Tock articles longer III. His Bills; Taxation and Payment of.' 12 


than one year of his clerkſhip; and | i. The Court will refer an attorney's 
ſuch ſervice beyond that time ſhall not | bill to be taxed, though a/! the buſi. 
de good. Any perſon applying to be neſs be done at the quarter ſeſſions, 


admitted an attorney of B. R. who Ex parie Williams, Mich. 32 G. 3. 10 
has not been admitted an attorney or ! iv. 496 8 
ſolicitor of any other court, ſhall for | 2. An attorney cannot maintain an action " 
one full term, previous to applica- for ſucha bill, unleſs he has firſt ſigned a 
tion to be admitted, cauſe his name and delivered it. Clarke v. Donovan, , 
and place of abode, and the name and | T. 34G. z. | v. 694 


place of abode of the attergey to | 3, If any part of an attorney's bill be ſor 
whom he was articled, to be aftixed, | buſineſs done in the court, the bill 
in legible characters, on the outfide | muſt be delivered a month before the 
of the court of B. R. where 3 ation 1s brought, otherwiſe the plain - 
notices are uſually affixed, and in a tiff cannot recover. Winter v. Payne, 
conſpicuous place in the chambers of | E. 36 G. z. vi. 645 
each of the judges of the court, and in | 4. In the ſame caſe it was held that 
the King's Beach office; otherwiſe he | theſe charges were for buſineſs done 


cannot be admitted an attorney. Reg. | in the court; ** drawing and engroſ- 
Sen. Trin. 41 G. 3. iv. 379 ſing an affidavit of debt in order to 4 
2. This rule extends to ſervices per-] hold a party to bail; paid for ſwear- 
formed before as well as after Michael- ing, Oc. | vi. 645 
mas term. Mich. 32 G. 3. iv. 492 | 5. Though the Court will not interfere 
3. No perſon can be admitted an at- on behalf of an attorney, and prevent £ 
torney, unleſs one full term previous ro | the plaintiff's ſettling his own cauſe | 
me term in which he applies to be ad-] without firſt paying the attorney's 


mitted he enter in a book at each of the bill, yet when the adverle party, 
zudge's chambers his name and place againſt whom a judgment has been 
of abode, and alſo the name and place | obtained, applies to get rid of that 
of abode of the attorney to whom he | judgment, the Court will take care 
has been articled. Reg. Gen. T. 33 that the attorney's bill is ſatisfied. 
G3. 5 v. 308 Mitchell v. Olaſield, H. 3 i G. 3. iv. 123 
4. The ſtat. 2 G. 2. c. 23, requiring (as a6. Therefore where . recovered againſt 
previous qualification to being admit- C. and C. recovered againſt H. and B., 
ted as an attorney) that the party ſha] the Court would not permit C. to ſet 
continue in the ſervice of the attorney off the damages which he had reco- 
to whom he was articled for five vered againſt thoſe obtained by A. 


years, 1s not complied with by the | unleſs C., would undertake that 1 
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III. 
time dich dil of 4, | 
s maſts; bill of 4.'s attorney in the firſt aQtion | com © . 
mae h ſhould be ſatisfied; be having a lien | Dn. ER and ingerie. bis. gon 
we, Oe H on the judgment; for his colts, may Mentee. e 9 — 
by TH cf , | iv. 0 n add er 
5: 589 gy ie defendant's attorney. pay. to OK TOY! Ae Me 
57 he plaingff the debt and cofls reco- | 8. An attorney When in Þ ss 
TY; 20 vered after notice from the Dlainif”s o Re tor mrs Fe Why for 
ich gives attorney not to do ſo till bis bill has | = his 3 of privil ge for a debt 
oleeuting e the fobalalbaiable 3 TEN n notwithſtanding the Rat. 
cate, 2 to pay over again to the latter the | V Plat „F 
1 dubere amount of his lien on ſuch debt and 9. When an . 
© 9 me of the ſuit, Read v. Dapper, J. | ment of e by attach- 
erifs 8 * © 5 5 vi. 361 | be indorſed pgs is name need pot 
roſecute „The hen of the plaintiff's attorney on | 2 G. | on the _ writ f for fat. 
t of „ the debt and coſts recovered in the the pa c. 23, þe 22s which requires 
Cręl v. cauſe muſt be ſatisfied before the de- | to 1 . 1 plaintiff 's attorney 
vi. 663 fendant is entitled to ſet off the coſts tends bay af nn ex- 
8 5 recovered by him ia another cauſe | for e = ene the attorney ſues 
vent ef. * the plaintiff, on a ſummary ap- | V 128 Z. 15 . Fields, one, Qc. 
Þ ication to the court. R * We SV. iv. 2 
= » Fuller, M. 36 C. 3. by —_— „ e 1 is only 2 
| ; „ four days notice to plead 
; h to plead. 
1 w. in n. Feen Londen, Mann's, Fl 
. 496 1. The privileges of an attorney only cher, M. 34 G. 3. ST Flt- 
action continue while he is a ptactiſing attor- 11. In an action by an atto v. 359 
J e as the . v . . . * . 84 
ligned ney and while he has the certificate ords ſpoken of him in his racy. or 
694 v. Bryant, M. 37 G. 3. vii. 25 ney by his admiſſion, or by wh 
wed 2. And therefore it was ES Wit nd the roll of attornies; proof on Oy 
e bill attorney, who had not pradtiſed for ated as ſuch is ſufficient. 'B Fd 
e the ſeveral years, might be arreſted man, one, Ic. v. Wiſe, Te . 
aint though after the ſuing out of the te. ; ; WJ oF 86 
2 _ before the arreſt, he recommenced E : ee 
645 won GY out his s . Summary e of the Court 
line g. A bill may be fled againſt an * 5 1. The Co 2 
roſ- 25 in the vacation. ene | e 23 Berit ne 
r to telds, E. 33 G. 3. v. 17 3 an attorney of pe fot 1 
_ r him to deliver up deeds 3 
545 erted in the memorandum. Dod/: faction of his lien, thou h the - 
ere avorth v. Bowen, T. 33. C. 3. into his hands as — of artery 
ent er hint | v. 32 and receiver of rents. —_— N 
by ” a attorney when plaintif may bay Mayre, E. 29 G. 3. 2 > 
Ys bar: 2 in Middleſex; but when de- 2 But if it appear that a third , 275 
ty . 7 ant he has no privilege to change intereſted in the deeds thi A pong 
on 2 * aa Yeardley v. take a ſecurity from ak — 
, + JE CAS Ill, 6 whom they are deli 
2 e plaintiff cannot hd A. 8 4 —_— 8 = . — 
. rorney defendant by attachment of ſuch third perſon 3 
23 privilege and hold him to bail; if h J + iti, 275 
" do, the defendant may plead his pri- | VI. His Liabil nr 
” 8 2 abatement, or the Court wil 1. A 5 25 Undertaking, &C, 
1 Nay the We 3 e undertaking of the defendant's 
3 arber v. Palmer, H. 36G. 3 1 rr. in nn to procure his diſ- 
2 i n charge, to put in bail or pay the debt 
5 7. An attorney plaimiff may fue by | which within ſtat. 23 5 
1 8 e 71 which avoids all undertakings made 
| : for 
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e motion for the next term, Reg. 
3. Ipterfogatories to be extidited to a 
"has been ordered, muſt be ſigned by 


_, counſel, Rag. Gen, M. 34 6. 3. 
nn ate, V. 474 


2806 
n 8 ; Ez 1 
I. Hdmiffion & Clerkſbip; Rules as to. 
3, No attorney employed as a writer or 
_ clerk by any other pains ſha'l, du 
ring ſuch employment, take or have 


© ATTORNEY. 


any clerk under articles; and no ſer- 
vice to ſuch attorney ſhall be deemed 


good, No perſon articled to an at- 
© torney ſhall ſerve the agent of ſuch. 
attorney under ſuch articles longer 
than one year of his clerkſhip; and 
ſuch ſervice beyond that time ſhall not 
be good. Any perſon applying to be 
admitted an attorney of B. KR. who 


has not been admitted an attorney or | 


© folicitor of any other court, ſhall for 
one full term, previous to applica- 
tion to be admitted, cauſe his name 
and place of abode, and the name and 
place of abode of the att2:ney to 
whom he was articled, to be aftixed, 
in legible characters, on the outfide 
of the court of B. R. per ps 
notices are uſually affixed, and in a 
conſpicuous place in the chambers of 
each of the judges of the court, and in 
the King's Beach office; otherwiſe he 


cannot be admitted an attorney. Reg. 


Gen. Trin. 31 C. z. iv. 379 
2. This rule extends to ſervices per- 
formed before as well as after Michael- 
mas term. Mich. 32 G. 3. iv. 492 
3. No perſon can be admitted an at- 
torney, unleſs one full term previous to 
the term in which he applies to be ad- 
mitted he enter in a book at each of the 
zudge's chambers his name and place 
of abode, and alſo the name and place 
of abode of the attorney to whom he 
has been articled. Reg. Gen. T. 33 
G. 3 v. 308 


previous qualification to being admit- 
ted as an attorney) that the party ſhal! 
continue in the. ſervice of the attorney 
to whom he was articled for five 
| years, is not complied with by the 


Fly againſt whom an attachment 


| 
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elerk ſerving part of th e time with 
another attorney with His maſter” 
conſent, and the reſt bf the time with 
his maſter, Ex parte Hill, one, Sc. H. 
33G. . „„ 


II. Certificate; when neceſſary. 5 

The ſtat. 25 G. 3. c. 80, Which gives 
a penalty againſt attornies proſecuting 
or defending, without a certificates a 
ſuit ia any court holding plear, aubere 
the debt or damage ſball amount to 4 5, 
or more, does not extend to the ſheriff's 
court; though an attorney proſecute 
a ſuit there by virtue of a writ of i 


ticies for more than 40s, Creſi v. 
Taye, E. 36 G. z. Vi. 653 


III. His Bills; Taxation and Payment of. 

1. The Court will refer an attorney's 

bill to be taxed, though a/! the buſi- 

neſs be done at the quarter ſeſſions. 
Ex parie Williams, Mich. 32 G. 3. 

: iv. 496 


2. An attorney cannot maintain an action 


for ſucha bill, unleſs he has firſt ſigned 
and delivered it. Clarke v. Donovan, 
T. 34G. 3. | v. 694 


3. If any part of an attorney's bill be for 


buſineſs done in the court, the bill 

muſt be delivered a month before-the 
action is brought, otherwiſe the plain- 
tiff cannot recover. Winter v. Payne, 
E. 56 G. 3. | vi. 645 

4. In the ſame caſe it was held that 
theſe charges were for buſineſs done 
in the court; drawing and engroſ- 
ſing an affidavit of debt in order to 
hold a party to bail; paid for ſwear- 
ing, Oc. vi. 645 


5. Though the Court will not interfere 
on behalf of an attorney, and prevent 


the plaintiff's ſettling his own cauſe 
without firſt paying the attorney's 
bill, yet when the adverſe party, 
againſt whom a judgment has been 
obtained, applies to get rid of that 
judgment, the Court wil take care 
that the attorney's bill is ſatisfied. 
Mitchell v. Olaſield, H. 3 i G. 3. iv. 123 


6. Therefore where A. recovered againſt 


C. and C. recovered againft A. and B., 
the Court would not permit C. to ſet 
off the damages which he had reco- 
vered againſt thoſe obtained by A. 


| unleſs C., would undertake that oo 
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dill of A. 's attorney in the firſt action | 
ſhould be ſatisfied; he having a lien | 
on the jadgment for his coſts, _ 
; | EY ww. 123 
7. If the defendant's attorney pay to 
the. plaiatiff the debt and coſts reco- 
vered after notice from the plaintiff's 
attorney not to do ſo till his bill has 
been firſt ſatisfied, the former is liable 
to pay over again to the latter the 
amount of his lien on ſuch debt and 
colts of the ſuit, Read v. Dupper, T. 
35 C. 3. FF 
8. The lien of the plaintiff's attorney on 
the debt and coſts recovered in the 
cauſe muſt be ſatisſied before the de- 
fendant is entitled to ſet off the coſts 
recovered by him in another cauſe 
againſt the plaintiff on a ſummary ap- 
plication to the court. Randall v. 
Fuller, M. 36 G. 3. vi. 456 


IV. His Privilege. | 

1. The privileges of an attorney only 
continue while he is a ptactiſing attor- 
ney and while he has the certificate 
required by 25 G. 3. c. 860. Brophe 
v. Bryant, M. 37 G. 3. vii. 25 

2. And therefore it was ruled that an 

attorney, who had not practiſed for 
ſeveral years, might be arreſted, 
though after the ſuing out of the writ, 
and before the arreſt, he recommenced 
his practice and took out his certifi- 
cate. 25 : 

3. A bill may be filed againſt an atter- 
ney in the vacation. V agborne v. 
Fields, E. 33 G. 3. =* e W4- 

4. And the Gay of filing it may be in- 
ſerted in the memorandum. Dod/- 
avorth v. Bowen, T. 33. C. 3. 

3 v. 325 

5. An attorney when þ/aintifF may lay 
the venue in Middleſex; but when de- 
fendant he has no privilege to change 

the venue to Middleſex. Yeardley v. 

| Roe, H. 30 CG. 3. ii. 573 

6. An attorney plaintiff cannot ſue an 
attorney defendant by attachment of 
privilege and hold him to bail; if he 
do, the deſendant may plead his pri- 
vilege in abatement, or the Court will 
ſtay the proceedings, without coſts. 

Barber v. Palmer, H. 36G. 3. 


vi, 524 


- ATTORNEY In VI. 


vii. 25 


7. An attorney plaintiff may ſue by 


| 


29 
common proceſs and indorſe his, * 


name on the copy as the attorney, a 
may afterwards declare by. another 
attorney. Jactſen v. Mn 
Jus 


8. An attorney when in priſon may fue 


by a:rachment of privilege for a debt 
of his own notwithſtanding the ſtat. 
12 G. 2. c. 13. / 9. Kaye, one, Oc. 
v. Denew, T. 38 G. 3. vil. 67 


9. When an attorney ſues by attach- 


ment of privilege, his name need not 
be indorſed on the writ; for ſtat. 
2 G. 2. c. 23. / 22, which requires 
the name of the plaintiff 's attorgey 
to be indorſed on the writ, only ex- 
tends to caſes where the attorney ſues 
for another perſon, . Fields, one, Oc. 
v. Lewen, E. 31 G. z. iv. 275 
10. An attorney (defendant) is only en- 
titled to, four days notice to plead, 
though he reſide more than 20 miles 
diſtance from Londen, Mann v. Flit- 
cher, M. 34 G. 3. v. 369 
11. In an action by an attorney ſor 
words ſpoken of him in his profeſſion, 
he ood wh prove that he is an attor- 
ney by his admiſſion, or by a copy of 
the roll of attornies; proof that he 
ated as ſuch is ſuffictent. 'Berry- 
man, one, &c, v. Wiſe, T. 31 G. 3. 
hal 0 iv. 366 


V. Summary Turiſdiftion of the Court 

over. 

1. The Court under circumſtances will 
entertain a ſummary juriſdiction over 
an attorney of the court in obligin 
him to deliver pp deeds, &c. on ſatiſ- 
faction of his lien, though they came 
into, his hands as ſteward of a court, 

and receiver of rents. Hughes v. 
Mayre, E. 29 G. 3. ii. 275 

2. But if it appear that a third perſon is 
intereſted in the deeds, the Court will 
take a ſecurity from the perſon to 
whom they are delivered to produce 
them on demand for the inſpection of 
ſuch third perſon. iii. 275 


VI. His Liability on Underiakings, &c. 
1. The undertaking of the defendant's 
attorney, in order to procure his diſ- 
charge, to put in bail or pay the debt 
is not within ſtat. 23 H. 6. c. 93 
which avoids all undertakings — : 
Sy . for 


AWARD 1. 11. 


42 all matters in alſſerener 'berwe u the 
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pay ſach 


on ſuing 


"2 ? 
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4380 

1 
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5 acting under the real authority of B. 
5 Rogen v. Eaton, M. 26 G. 3, i. 62 


AUCTION. 


1. A bidder at an auction, under the 
uſual conditions that the higheſt bid- 
der ſhall be the purchaſer, may retract 
his bidding any time before the ham- 
mer is down. Payne v. Cave, E. 
29 G. 3. FE Hi. 148 

2, 2 the owner of goods, or an eſtate, 

up to ſale at an auction employ 
Fers to bid for him without declar- 
ing it, it is a fraud on the real bid- 


ders, and the higheft bidder cannot | 
be compelled to complete the con- | 


tract: and the ſtat. 28 G. 3. c. 37. 
makes no difference, Howard v. 
Cale, E. 36 G. 3. vi. 642 


AWARD. 


51. Sabmiſſion, Efed of. 
1. The Court have no authority by g 


& 10W. 3. . 15, to make a parol | 


ſubmiſſion to an award a rule of 
court. Ant v. Evans, M. 37 C. 3. 
ö "fi vii. 1 
A ſabmiſſion to arbitration 

matters in difference between the parties 


z* 


is ole ſuit is notconfined to the ſubject- 


matter in the particular action de- 
pending, but will extend to croſs de- 
mands between the parties, though 


not pleaded by way of fet-off; and | 


the coſts being to abide. the event 
makes no di e. Malcolm v. 
Fuallarton. ii. 645 


3. But a reference of all matters in diſpute | 


in the cauſe between the parties is con- 
fined ſolely to the matters in diſpure 
in that ſuit, Jl 


of all} 


; 


— 


— 


ii. 28 


| to have been paid by miſtake. 


parties does not preclude the plaintiſff 


from ſuing upon a cauſe of action ſub- 


' fiſting apainſt the defendant at' the 
time of the reference, upon proof that 
the ſubject. matter of ſuch action way 
not laid before the arbitrators, nor in- 
cluded in the matters referred. Rave: 
v. Farmer, H. 31 G. 3. iv. 146 
5. Where in an arbitration-bond the 
time was limited for the arbitrator to 
make his award,. and the declaration 
ſtated that ſuch time was afterwards 
enlarged by mutual confent, it was 
held that no action could be main- 
tained on the bond to recover the pe- 
nalty for not performing the award 
made after the time 1 limited, 
Brown v. Goodman, E. 29 G. 4» 
| | ii. 592, (6). 
6. Two ſeveral tenants of a farm agreed 
with the ſucceeding tenant to refer 
certain matters in difference reſpeQ- 
ing the farm to arbitration, and jointly 
and ſeverally promiſed to perform the 
award ; the arbitrator awarded each 
of the two to pay a certain ſum to the 
third: held that they were jointly re. 
ſponſible for the ſum awarded to be 
paid by each. Manſell v. Burredge, 
T. 37 C. 3. vi. 352 


II. Arbitrator and Umpire, Power of. 


1. An arbitrator may award coſts with- 
out any expreſs authority for that 
purpoſe. Roe v. Dee, M. 29 G. 3. 

| it. 644 

2. Arbitrators having power to chooſe 
an umpire may eleQ one immediately 
previous to entering upon the exa- 
mination of the matter referred to 
them. it, 644 


3- Aſſignees of a bankrupt, having re- 


ceived 1500 J. from a debtor to the 
bankrupt as a debt due to his eftate, 
and having commenced an action 
agsinſt him for a further demand on 
the ſame account, to which he had 
only pleaded the iſſue, agree 
with him to refer all matters in difftr- 
ence between the parties in the cauſe 3 
the arbitrator has to award 
that the aſſignees ſhall repay a part of 
the ſum already received, if it appear 
ii, 645 
4. The 
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AWARD IIIA 


(1.3 of. an umpire. 
tbe evidence 


becauſe he received 
rom the arbitrators, 


without examinidg the witneſſes, un- 


leſs he were reque ſted to re- examine 


them before the making of bis | 


e | iv. 589 
III. Performance; of enforcing, or 
| -. relieving againſt. - 
1. Upon an application for an attach- 
ment for non-performance of an 
award, it is competent to the parties 
to object to the award for any ille- 
gality apparent on the award, though 
the time for ap lying to ſer aſide the 
award is expire edley v, Goddard, 
M. 37 G. 3. vii. 73 
2. But the Coart will not ſet aſide an 
award for any defect after the time 
limited by the ſtat. 9 C10 . 3. 
„ : "vil. 73 
3- A party cannot, in ſhewing. caule 
" againſt an attachment for not per- 
forming an award, impeach the award 
for defects not appearing on it, 
Holland' v. Brooks, H. 35 G. 3. 
| vi. 161 
4. A ſobmiſfion to an award between 
A. and B. the parties on the record, 
having been made a rule of court, 
which award not having been made 
in time, the diſpute had been re ſerred 
to a ſecond arbitra: or to ſettle by B. 
and C. who were the real parties in 
the ſuit, no attachment can iſſue 
againſt B. for not obeying the award 
made by the ſecond arbitrator, be- 
cauſe the reference ſhould be made 
by the parties on the record; and 
even if it had, there ſhould have been 
another rule to make the ſecond. ſub- 
miſſion a rule of court. Oren v. 
Hurd, M. 29 G. z. „ th. 049 
5+ And as the Court had no juriſdiction 
in this caſe, they could not go into 
the merits, though, B. conſented to 
waive the objection. ü. 643 
6. A motion that an award ſhould be 
referred back to the ſame arbitrator 
to reconſider it, on the ground that 
he had not ſufficient materisls before 
him when he made it, muſt be made 
before the laſt day of the next term 
after ſuch award made, according to 


not ſet alide the awer 


BL, 


2 
+I 


2 a 
Sv was P 


_ ney. anleſs within twenty-one, days 
"i for 


; 


it aſide. 


Prefton v. 
37 C. 3. X | 


Eaſtwood, H. 
vii. 95 


,* ; #s 
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I. Or Arreſt in Civit Cass. 
1. Bail to the ſheriff cannot be held to 
bail. Brander v. Robjon, T. 35 G. 3. 


| | vic 336 

2. In general a defendant cannot be 

held to bail twice for the fame cauſe ; 

but if he be diſcharged out of cuſtody 

the firſt time for ſome a& for which the 

| plaintiff is not anſwerable, e. g. an al- 

teration in the warrant to arreſt by the 

ſheriff's officer, without the plain- 

_ tiff*s knowledge, in ſueh caſe the de- 

fendant may be again held to bail for 

the ſame cauſe of action. fin v. 

Barrow, H. 35 G. 3. vii 218. See 
tit. ARREST. inch 


: ant has been holden to bail, is referred 
to arbitration, and the arbitrator 
awards to the plaintiff a ſum eneeed - 
ing 10/, the defendant may be holdea 
to bail again in an action upon the 
award. Collins. v. Powell, M. 29 


383 | 756 
4. A deſendant may be held to ſpecial 
bail in an action on @ 3 ent for 


10 l. for damages and cuftu ; thaugh 
the original debt alone were under 


10% Teauit ve Pottle, H. 32 G. 5. 
05 . tv peoge iv. 570 
5. Where the action is by the 


defendant has till ſour days aſter the 


quarts 


Where a cauſe, in which the-defeed- * 


” 


to bail in both, the Court will compel 
the plaintiff to conſolidate them, and 
240 pay the coſts of the application. 
Cecil v. Brigges, T. 28 G 3. ii. 639 
7. If the plaintiff hold two defendants 
to bail on a joint writ, and declare 


-againſt them ſeverally, the Court 


will ſet aſide the proceedings. Mo 
v. Birch, T. 346. 3. V. 722 
8. Bail is not regularly put in till the 


allowance of it has been ſerved, even 


though the plaintiff oppoſe the juſtih- 
cation. R. v. Sheriff of Middlejex, M. 
32 C. 3. iv. 493 
9. Bail above may be put in on a dies 
nnn juridicus. Baddeley v. Adams, H. 
„ | v. 170 
10. Bail are not regularly put in unleſs 
the name of the proper eounty be in- 
ſerted in the bail-piece, Smith v. 


Miller, H. 37 G. 3. v. 96 


11. It is no exception againſt bail, until 
the plaintiff give notice of the excep- 
tion. Oldham v. Burrell, M. 27 G. 3. 

a vii. 26 


II. Of the Bail- Bond. 


1. It is ſufficient to ſtate in the condition 
the names of the parties, and the time 
and place of the defendant's appear- 
ance : if the cauſe of action be added, 

it may be rejected as ſurpluſage. 
Owen v. Nail, J. 36G. 3. vi. 702 

2. Therefore where under an original 
writ in 2 plea of treſpaſs on the caſe on 
promiſes, the ſheriff took a bail- bond 
conditioned for the defendant's ap- 
pearance in @ plea of treſpaſs ; it was 
held good. vi. 702 

3. A bail-bond given to the ſheriff of 

Durham” under a writ iſſued immedi- 
ately from this court to him is not 
void; though the Count Palatine 
might have interpoſed and claimed 
his privilege. TFack/on v. Hunter, M. 

| 35 75 3. won: 1 

4. If it appear in a declaration by the 

aſſignee of the ſheriff on a bail- bond, 

that the bond is void by the provi- 

fions of the ſtatute 23 H. 6. c. 9 


the Court on motion will arreſt the 


__ dame. plaintiff. at the ſame time for 


| defendant, upon à plea of #vr e uc 
* r 407 U2L3 ITS Dag 


jun. p=7 v3 | * 5 
5. A ſheriff's bond ſtated to have been 
taken on the 4th November, canine 


| for the defendant's appearance” un the 


morrow of All Souls, [-feil. 3 Nom.] 
is void by the ſtatute. . 669 
6. The Court refuſed to order à bail- 


bond, given on an arreſt in a petzal 


action, to be cancelled; on an affidavit 
of the defendant that he was not the 
perſon who had incurred the pes alty ; 
and they left him tochis plea in abate- 
ment. Salter v. Shergold, H. 306 3. 
1. When there is only one ſcire fatias 
againſt bail, and the proceedings are 
by bill, ttere need be only four days 
excluſive between the teſte and return 
of it. Bell v. TFackjon, E. 32.6 5. 


, e 
2. The Court ſet aſide the 88 
in /cire facias againſt bail becauſe they 
were ſummoned only an hour before 
the Court roſe on the return-day. 
And the iheriff*s return of /cire feci 
does not eſtop the bail from ſhewing 
that they were ſummoned ſo late on 
the return-day, that they could not 
bring in their principal before the riſ- 
ing of the Court. Webb. v. Harvey, 
„VVV om BET 
3+ If after a procedendo to carry back a 
cauſe to an inferior court, the plaintiff 
recover, and then ſue out a ſcire facras 
againſt the bail below, and they re- 
move the proceedings againſt them 
into this court by habeas corpus, this 
Court will award a procedendo in the 
ſuit againſt the bail. Dixon v. e/lop 
& a. YT, 356 &. . - - Pk 306 
1. Bail may render the principal before 
the return of a rule againſt the ſheriff - 
to bring in the body, before they have 
juſtified, giving notice of ſuch ſur 
render to the plainuff's attorney. 
Reg. Gen. T. 33 G. v. 368 


2. So they may — the principal 


after an aſſignment of the bail-· bond, 
though they have not juſtified. _ E4- 
WIN v. Allens, M, 34 G, 3» V. 401 
hy 3» Pro- 


v2 w W @ w 1 vt 


bond, on payment of coſts, though 
the bail ſurrender the principal with- 


4. If on exception to bail notice 
given of other bail, only one of whom 


juſtiſies, and the names of the former | 
Kill remain on the bail · piece, the for- 


mer may ſurrender the principal. 
E. v. The Sheriff of Bur, B. 34 C. 3. 


* 


5. If the defendant, who has given a 


bail- bond, ſurrender himſelf to the | 
ſheriff before the return of the writ, | 


the bail-bond may be given up, and 


it will be conſidered as if vo ſuch bond | 


had been given, Jones v. Lander, T. 
6G. 3. | vi. 753 


6. Where a bail-bond has been taken, 


it may be cancelled if the defendant 
return into the ſheriff s cuſtody before 
the return of the writ, | 
 Milbeurne, H. 35 G. 3. vi. 122 
7. The Court, on the application of the 


defendant's bail, granted a habeas | 


corpus to the ſheriff of H. in whoſe 
cultody the defendant was under a 
oa, of felony, to bring him up, 
in order that he might be ſurrendered 
by his bail. Sharp v. Sheriff, E. 
37 E, 33 vii. 226 
8. If upon the return of non eff inventus 
to the ca. /a. the plaintiff proceed 
againſt the bail, lf deliver a decla- 
ration conditionally, the bail cannot 
apply to the Court to ſtay. proceed - 
logs, on payment of the debt and coſts 
of the original action only, but muſt 
alſo pay the coſts of the ſecond aQion, 
though the bail tendered the original 
damages and coſts before the end of 
eight days from the return of the ca. 
Ja. within which time by the practice 
of the Court they might have diſ- 
charged themſelves by ſurrendering 
their principal. Perigal v. Melliſb, 
T. 33 G. Js v. 363 


9 If an action be brought in K. B. 


DN bail, on a recognizance of bail 
taken in C. B. they have the ſame 
indulgence (of eight days in full term 
aſter the return of the writ againſt 
them) to render the principal as ff 
the recognizance had been taken in 
this court, Fiber v. Branſeombe, T. 
37 GC. 3. Yi. 355 


gs — | (Ses 1 ARREST 


v. Car- 
zell, H. 34G, 35 8 8 v. 534 | 


I 


Stamper ,v. || 


> 


4 

1. A cognovit by the prindpa}, without 
notice to the bail, does not diſcharge 
the bail, Hedg /on v. Nugent, . 1 
G. 3. e = 2x. 1 

2. The Court ed an exoneritur 
to be entered on the bail- piece, the 
defendant being under ſentence of 
' tranſportation for a felony, Mad v. 
Mitchell, E. 35 G. 4. vi. 247 


3 |: 3. If the principal dis aſter the return 


of the ca. /a. and before the return be 
filed, the bail are fixed, and the Court 
will not ſtay the filing of the return in 


— 


' favour of the bail. Rewlinjer v. 
Gunſton, E. 35 G. 3. vi. . 


vi. Writ of Error; its Efedts as relates 
to the Bail; and of Bail n. 


1. The Court will not ſtay proceedings 
againſt the bail, pending a writ of error 
on the judgment againſt the 4 N 
if che principal has confeſttd that the 
writ of error is brought purely for 
delay. Pool v. Cbarnoct, H. 29 G3. 


| | - M79. 
2. But they will, if there be 20. fark 
confeſſion. pc. mY Ws 7 
3. Where a c. /a. is returnable again 
the principal on a particular day, be- 
fore which a writ of ełror is allowed 
and ſerved ; that operates as a /uper- . 
ſedtas to any proceeding. agaivit the 
bail, though the ca. /a. has lain ſqur 
days in the office before the allowance 
of the writ of error. Perry v. Camp 
bell, T. 29 G. 3. mi. 390 
4. The bail to the action are not liable 
to pay the coſts of a writ of error. 
Yates v. Doughan, E. 35 G. 3. vi. a88. 
5. The defendant in an adion on a 
jodgment cannot apply to the Court 
to flay the proceedings pending 2 
writ of error upon that judgment 
until he bas put in bail. Smith v. 
Shepherd, NM. 33 G. 3» "3. V. 9 
6. Bail in error muſt be putin within four 
days after final judgment ſi ned, with-. 
out reſerence to the time of the allow + 
ance, or ſerving the copy of it. 7agues 
V. Nixon, * 26 . 3» OY Ye 49 
7. A defendant has four clear days aft 
final judgment to put in bail in er- 
| ror. Bennet v. Nichols, M. 31 G. 3. 
| 925 VI, 121 


j 


* 


* 


{ 


= | | $. It 


9 


8. It as not neceſfary to give bail in 
errot en a judgment in debt for goods 
ſold and delivered, and on an accoant 


- tated: » Aler ander v. Biſi, M. 38 G. 3. 


* An! vie 


9, As the bail in error canndt ſurrender 
the principal, they are not entitled to 


relief, though the principal become a 
. bankrupt, pending the writ of error. 


-; Southeoat v. Braithwaite, H. 27 C. 3 | 


i. 624 


& ; VII. Bail in. Criminal Cafes. 


x. Upon articles of the prace being ex- | 


hibited, the Court may require bail 
for ſuch a length of time as they ſhall 

think neceſſary for the preſervation of 
the peace, and are not confined to a 
twelvemontb. The King v. A. R. 
Bosubes, E. 27 G. z. 1. 696 
2. Where the Court had at firſt required 
bail for. fourteen years, they aſter- 
warqds leſſened the time to two years, 
on its appearing to them that an in- 
formation was depending againſt the 


de ſendant on the ſame account, which hb 42 of Bankruptcy ; what ſhalt. be 1 


muſt neceſſarily be determined within 
that time. i. 696 
3. Although it be not neceſſary to ſtate, 
in a warrant of commitment for fe- 
| Tony, that the act was done felonicuſiy; 
yet unleſs it ſufficiently appear to the 
Court that a felony has been commit- 
ted, they are bound to bail the deſend- 
ant. 
4. It is not felony within 8 F g 17. z. 
c. 26. J 6. to put off, c diminiſhed 
money not cut in pieces at a lower 
rate than its legal value, if it be not 
ſtated to have been anlacefully dimi- 
niſhed. Tooke v. Hollingavortb & al, 
Aſfegnees of Daniel, E. 33 G. 3. v. 217 


6. A commitment by a juſtice of peace 
for a time certain, as for 14 days, 
under the vagrant act 19 C. 2. c. 5. 
is a commitment in execution, and the 
party is not entitled to be bailed. R. 


v. R. Brocke, H. 28 G. 3. ii. 190 


6. The ſheriff has no authority to take 
a bond for the appearance of perſons 
arteſted by him under proceſs iſſuipg 
upon an indictment at the quarter 
ſeſſions for a miſdemeanor; he can 
only take a recognizance for their ap- 
pearance, 


32 G. 3. 


R. v. Judd, H. 28 G. 3. ii. 255 | 


Bengougb v. Ryfier, H. 


MMR BANEK ROT. 


7. At commoß law the ſheriff. eould not 
bail any perſoas indicted: he ſoxe juſ- 
tices of - the, peace, though he night 


torn; 
to compel him to take bail Where he 


ſo. But ſtat. 1 Ed. 4. c. 2. takes 
away his power of bailing altogether, 
and requires him to return all indict- 
ments taken beſore him at his torn 
to the juſtices at the next ſeſſions. 
BAKER. I ebeb N 
1. The ſtat, 29 Car, 2. c. 7. does not 
prohibit a baker baking dinners: for 
his cuſtomers on a Smd. R. v. J. 
Younger, M. 34 G. 3. 1440 
2. Though baking bread in the ordi- 
nary courſe of the baker's buſineſs is 
an offence within that act. vi 451 
[See fat. 34 G. 3. 6.61] Wh; 


BANKRUPT. 77 35 


and its Effects by relation. 
1. Where an act is a clear unequivocal 


plained by any fubſequent circum- 
ſtances. Colkett v. Freeman, M. 28 
G. 3. e i. 59 
2. Therefore where A. was denied in 
the morning by expreſs orders to the 
holder of a bill which was due, it was 
a complete act of bankroptcy, though 
he aſterwards paid the bill before five 

o' clock in the ſame day, and though 
by the cuſtom of merchants in Landon 
the payer of a bill has the whole day 
on which it becomes due, till five 
o*clock, to diſcharge it. . 59 
3. But where the act is in itſelf doubtful, 
it may be explained. . 59 
4. A bill having become due, and the 
drawer, being preſſed» for payment, 
deſired the holder to call upon him 
the next morning at a friend's houſe 
and he would pay him, the bolder 
went accordingly, and was denied at 
the drawer's requeſt: upon being 
aſced by his friend if he was aware 
that he had committed an act of 


in the negative, and faid' he did not 


iv. 505 | 


and 


bail; thoſe indicted before him at his 


might have done, and neglected te do 


act of bankruptcy, it cannot be ex- 


bankruptcy, he anſwered with ſurpriſo 


mean to do ſo, ard went afterwards 
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- nd "paid the bill. Lord Mansfield | 


o 


Nr IL I. 33 
13. Where à trader becomes a bankrupt 


' thar'the'denial had beet with à view | 


to delay the ereditor at the time, it 


Dill aſterwar ds. 
$5. 


act of bankruptcy, the debtor 'muſ? be 


* 


* 
8 
* 


6. 
7* 


Vas an act of bankruptey and if ſo, | 


2 
; et 


it eouid not be purged by paying the 


| „ . 59 
To make a denial to a creditor an 


denied with intent to defraud or hinder 


that ereditor. Garrer v. Moule, E. 
N v. 575 
« Keeping houſe“ with that intent is 


not alone ſuffictent. 


| Berks e 
A declaration by a bankrupt of his | 
motives for abſenting himſelf from his | 


home, made at the time, is evidence in- 


an action by the aſſignees againſt a 


..creditor of the bankrvpt's, in order 


to prove the act of bankruptcy, 


Bateman v. Bailey, H. 34 C. 3. v. 512 


8. la order to conſtitute an act of bank- 


ruptcy by a trader in departing from 
his dwelling-houſe, it 13 not alone ſuf- 
ficient that a creditor ſhould be there- 


| by gelayed, but the departure muſt 
_ 


o have been with that intent. The 
word %% in the ſtat. 1 Fac. 1. 


c 15; muſt be read an⁰ » Fowler 


v. Padget, H. 38 G. 3. 
9. 


vii. 50g 
An aſſigument by a perſon reſiding 
in India. and trading there, and draw- 


ing bills on England, of all his effects 
in truſt for creditors, in certain pro- 


| Portions, executed by him while reſi- 


dent in India, is not an act of bank- 


ruptcy. Inglis v. Grant, H. 34 G. 3. 


v. 530 


10. Neither is ſach an aſſignment frau- 


* 
* 


dolent and void in itſelf; being in: 
tended honeſtly at the time, and aſ- 
ſented to by the generality of the cre- 
ditors. TEA v. 530 


11. Neither can the aſſignment of the 


bankrupt's effects by the commiſſion- 


ers be confidered tantamount to a re- 
vocation of the rruſt-deed by the 
bankrupt himſelf, under à clauſe in 


ſuch. deed which empowered him to 


. vacate the inſtrument, if any creditor 


to a certain amount refuſed to ſub- 
ſcribe it. | v. 530 


12. Thoſe who are privies, and aſſent 


to a deed of atbgnment by a debtor, 
cannot ſet it up as an act of -bank- 


ruptcy, Bamord v. Baron, T. 28 
5 G, 3. > ; 372 ii. 597. J. a, 


by lying in priſon two. months;” the 


act of 'banktfuptcy relates back to the 


arreſt, ſo as to veſt his property in the 
aſſignees from that time, Ang v. 
Leith, M. 28 G. 3. H 141 


14 L. bougbt ſome tobacco of the 


plaintiff, to be paid for in ready mo- 


ney, and the ſame day abſconded, to 


avoid his creditors, leaving orders at 
his houſe to receive the tobaccd; the 
plaintiff *s ſervant afterwards brought 


the tobacco to L;*s houſe. without de- 


_ manding 


the money: held that the 
bankruptcy, between the {ale and del 
very did not avoid the ſale. Ha/well 
& al. v. Hunt & al. Aſfignees of Lacey, 
©. Hah 13 ©. 24. {i te ths 8 


15. 4. ſold goods to B. for which the 


latter was to pay by a bill at three 


months; B. gave 4. a check on his 


bankers (who were alſo the bankers 
of A.) requiring them to pay A. on 
demand in a bill at three months; 
A. paid the check into the bankers', 
and took no bill from them; but the 
amount was transferred in the bhank- 
ers“ books from B,*s account to A. s, 
with the knowledge of both; the 
bankers failed before the check be- 
came due; and it was held that A. 
could not recover. the value of the 
goods againſt B. Polion,v. Richard, 
H. 36 C. 3. vi. 139 


16. A. lent his acceptances to the de- 


fendant before his bznkruptcy, but 
they were not paid until afterwards : 


| held that 4. might maintain an action 


againſt the defendant for money paid 
to his uſe, notwithſtanding his bank- - 
ruptcy- and certificate, and notwith- 
ſtanding the defendant, 'be'ore his 


bankruptcy, gave his receipt to 4. 


acknowledging ſo much money as the 
acceptances amounted to. Snarth v. 
Gale, T. 37 G. 3. vii. 364. {See peſt 
Div. IV. V.] 0 on 


11. Hanes; what wefts in them ; and 


of Atwns by them < ; [ard fee title 


Assuursir VI.] 


1. By the aſſignment under the com- 


miſſion, all the bankrupt's property, 
whether abroad or at home, paſſes. 
Hunter v. Potts, H. 31 G. 3. iv. 182 

C 2 2, If 


ſuch perſon, 


* 


3-4 e A de by an overſeer 91 


the poor be kept apart from his gene - 
ral property, his aſſignees under a 


commiſſion of bankruptcy cannot 


claim it. R. v. Egginton, * 26 G. 3. 
0 eee Div. X. 3.4] | 
4 it, 


4. I after the aſſignment of = babk- 
.  Tupt's eſtate, a creditor refiding in 
© Exngland attach the money of the 


bankrupt abroad, the aſſignees may | 
recover it in an action for money re-. 


ceeived to their uſe. Hunter v. Potts, 
6 e 15 | 
| 5. Money paid by a trader after a ſe- 


cret act of bankruptcy to a carrier | 


for the carriage of goods, may be 
recovered back in af/ump/it by the al- 
 fignees of the bankrupt. Bradley 
and another Aſſignees of Bradley v. 
Clarke, E. 33 G. 3. v. 197 
6. Whether = and the materials for 


making ſoap, which were the pro- 


perty of a bankrupt, can be ſeized in 
the hands of his aſſignees for penal:ics 
jncurred under the exciſe laws pre- 
vious to the bankruptcy? Quere. 
Auflin v. Whitehead, M. 30 G. 3 
vi. 436 

7. Thev may be ſeized, under ſuch cir- 
cumſtances, for duties due before the 
bankruptcy. 16. vi. 438 
8. If a ſvap-maker, having incurred a. 
, forfeiture for concealing ſoap. con- 
trary to ſtat. 1 G. 1. f. 2. c. 36, 
become a bankrupt, and a provi- 
ſional aſgument of his eſtate be 
made, after which the ſoap is con- 
demned and the bankrupt convicted, 
and thereupon a warrant iſſues to levy 
the penalty en bis goods generally, ſuch 

a warrant is bad, and cannot juſtify 
a ſeizure of the ſoap in the hands of 
the aſſignees. + ri. 4 
9. 4. firſt purchaſed one and after- 
© wards another parcel of goods of B. 


each at ſix months credit; when the ; 


Grit, ſum became due, 4. lodged in 
B.“s hands a bill of exchange for a 
larger amount than, the value of the 


4 Me 382] 


52 


34 


hav- 

ia if 
d wh rough 
| by 4.'s affignees for the ſurplus of th 
bill, that 5 wight retain it to ſatisfy 


y his demand on, A, for the ſeconc * /s 


cel of g. alen, al. 4 


4 > 823 Th] Heh 4 
of Hodges y. Eliot, & al 


a „. 3 . 
. 3 VI. 
o. Aſſignees of a bankrupt 1 
both in the debet and. Kine, 


ILSS 3; 3013 
11, The plaintiff, after judgment, and 2 


writ of error allowed, having become 
a bankrupt, his, aſh, gnees cannot. ſue 
out a ie facit in their own names to 
compel, en, aſſignment of. en 
ſome judgment be given, and thep i 
muſt be im b ſter ſuch 
judgment. Kretchman v. Beyer, (in 
error,) M. 27 C. 3. J:. 40; 
12. Aflignees cannot make themlelyes 
parties to the record in any intef we- 
diate ſtage of the proceedings, hut it 


ſufficient for that purpoſe. i. 469 
3. Treſpaſs will notlie by the aſſigneeg 
3 p N Gamer 
of a bankrupt againſt a ſheriff for'tak- 
ing the bankrupt's gdods in execution, 
after an act of bankruptcy, and before 


_ muſt be immediately after judgmept; 
though an interlocutory judgment is 


* 


the "iſſuing of the commiſſion; not- 


withſtanding he ſells them after the 
iffeing of the commiſſion, and after 
a proviſional aſſignment, and notice 
from the proviſional aſſignee not t 
fell. Smith & al. Hfrgnees of Clarke 
v. Milles, M. 27 G. 3. 1:47 
14. By Rats. 1 Jac. 1, c. 18. . 11 
12. ard 5 G. 2. c. 30. % 29. after 
any perſon has been convicted on ay 
indik ment for. falſely ſwearing to à 
debt under a com miſſion of bankrupt, 
(on which indictment he is to ſuffer 
the puniſhment inflited, by the ſeyeral 
ſtatutes againſt perjury,) the allignees 
of the bankrupt may . e 
him double the ſum ſa ſworn to zx, au 
ation; in which it is ſu{ncient, to Late 
ine con viction of the defendant on th 
indictment, without alſo alleging tha 


. oath. Helmes & al. Meret, Brook 


goods in order to pay for. them, 5. 


v. Hal, H. 38 C. 3. VII. 458 


15. 4. 


the defendant did take ſuch falſe 


* 
2 
mee. 3 
a, 234 IE Os oe . 


A 


e 
x 
8 
BY 
=" 
* . 
- 
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- the purpoſe, which were laid on the 


Re belt delivery was made that the nature 


I f. Bankrupt ; of his perſonal Rights and 


Bax Harv. E 


company to bu cks 
on the Canal as their engineer, pur- 
_ chaſed timber and other materials for 


company's premiſes on the banks of 
, the canal; and on the company's ad- 


vancing money to him they took a 


bill of ſale of theſe goods, anda ſym - 
| bblical delivery of them by 4 half 
penny; afterwards the company took 
out execution upon à judgment con- 
ſeſſed by A. and the ſheriff ſeized 
_ theſe goods, and 4. became a bank- { 
rupt: held that 4. had not ſuch a, 
__ Pofſetſion of the goods as would en- 
able his aſſignees to take them within 
ſtat. 21 Fac. 1. e. 19. 4.11. ; for the 


of the goods would admit of, they 
being before on the company's pre- 
miles, Manton v. Moore, M. 37 G. 3. 

| 5 "4% vii. 67 

16. Alſo ruled that the above bill of 
ſale was not an act of bankruptcy 
in A. vii, 67 


Duties. 


1. A bankrupt is not entitled to any 
maintenance out of his effects durin 
his examination. Thomp/eon & =, 
Affgnees v. Councell, E. 26 G. 3.1, 157 

2. A bankrupt cannot call on his aſſig- 
nees for his allowance under ſtat. 5 G. 2. 
c. 30. J 7. (his eſtate payiog 10s. in 
the pound,) if his certificate be not 

allowed before payment of the divi- 

dends. Groome v. Potts. vi. 548 

3. If, upon the examination of a bank- 
rupt touching the diſpoſition of his 
property, he ſwear to an account of 

the fame which appears to be in- 
credible, the-commitſioners may com- 

mit him topriſon, Ex parte Nowlan, 
a bankrupt, M. 35 G. 3. vi. 118 


4. In the caſe of a bankrupt committed 


by the commiſſioners for reſuſing to 

be examined, he mult ſend word when 
he will ſubmit and anſwer the queſ- 
tions. (Dictum.) i. 654 
5. An uncertificared bankrupt has a 
right to goods acquired by him fince 
his bankruptcy, againit all the world 
but his aſſignees, and may maintain 
trover fer them againſt a ſtranger. 
Webb v. Fox, M. 38 C. 3« vü. 391 | 


{ 


W. Gf, 16 abbot Hebe If Jhall 

obs Bar; (and fee Div: V9 

1: Whether bunkraptcy is a plea: to an 
action of edvenant for rent. Quere? 
Ludford v. Barber, H. 26 GC. 3. iy 86 

2. In the caſe of the Soth. S Com- 
pany, the act 7 G. 1. c. 28. by which 

all their property Was taken but of 
their hands and veſted in truſtees for 
the ſatisfaQtion of their creditors; was 
held no bar to an action of covenant. 
Hornby v. Houlaittb. i. 9 n. 

3. Bankruptcy is à good plea to àn à Aion 

of debt on the reddepdum in à lenſe. 

Madbam v. Marlowe,” H. 26 G. 3. 

Maid 4 7 1 

4. An execution againſt he gcc of a 
bankrupt, taken out after his certifi- 
cate is ſigned by the creditors, ar d 
before it is allowed by the Chancellor, 
is valid. Callen v. Meyrict, . 26 

9 —S FO I YOL 

5. The ſtatute 5 G. 2..c. 30, only relates 
to the diſcharge of the pen of the 
bankrupt, who is in cuſtody on a 
judgment obtained before the allow- 
ance of the certificate,  __ 1, 361 

6. A perſon againſt whom a ſecond com- 

- miſhon of bankrupt has been iſſued, 
and who has not paid 15.4, in the 
pound, is liable to an action by any 
of his creditors, notwithitanding.they 
have ſigned his certificate. Philpo/t 
v. Corden, T. 33 G, z. v. 287 | See 
poſt No. 16. of this Div.! 

7. But in ſuch caſe execution can o 
iſſue againſt his effects, his [perſon 
being free from arreil; by ſtat, 5 G, 2. 
c. 30. v. 287 

8. A ſurety, who does not pay the debt 
of the principal till after his bank - 
ruptcy, though called upon and liable 
to pay it befcre, may hold the prin- 
cipal to bail, notwithſtanding his cer- 
tikcate ; for as the debt does not ariſe 
till the money is paid, it could not be 
proved under the commiſſion. ' Paul 
v. Jones, H. 27 G. 3. 1. 599 

9. But where A. was bound with B. as 
a ſurety for the payment of a ſum 
certain, and took an abſolute bond 
from B. pxyable the day before the 
original bond was to become due, and 
B. became a bankrupt before the day 
of payment ; it was held that 4. might 
prove this debt under the commiſſion, 

+4 and 


— ar ares. ne rea ya cs 


par de array ptr pr oor rt ao ona on, 


do 


though H. did not pay the original 
45 till after B. had committed an 
act of bankruptcy. "Martin v. Court, 
6 C. 3. ii. 640; - and fee 77 
int v. Martinant, this Digeſt, tit As- 
-S$UMPS1T V. 2, 3: and Dob/on v. Lock- 
bart, v. 133; Div. VIII. 6. of this title. 
10. A bond and warrant of attorney to 
- confeſs a judgment given by a bank- 
rupt after his bankruptcy, in order 
t obtain his liberty, is not barred 
by his certificate, although the ori- 


4 gina! debt were contracted before. 


Birch v. Sbarland, E. 27 G. 3. i. 715 


11. The old debt was extinguiſhed by | 
ſuch bond given for ſuch purpoſe. 


| 3. 715 
12. If the payee of a promiſſory 7 
pay the amount of it to an indorſee 
after the bankruptcy of the maker, 
he may recover againſt the maker, 
_ notwithſtanding his bankruptcy and 
certificate. Howwis v. Wiggins, T. 32 
„ Iv. 714 
13. A and B. exchanged acceptances, 
and each party having negotiated the 
| reſpective bills, became bankrupt ; 
and F.“ alfi gnees were afterwards 
obliged to pay a dividend as drawer 
on che bills accepted by A., as wel 
as to pay B. 's own acceptances, 2. 
If A.'s ceriificate is a bar to an action 


brought againſt him by B.“s aignees | 
for money paid, c.? Cooley, 4 


nee of Peters v. Dunlop, E. 38 G. 3. 
. vii. 565 
14. A. ſold a ſhip to B. with a covenant 
that he had a good title, though in 
fact he had none. Afterwards A. be- 
came a bankrupt, and B. ſuſtained 
damage by paying the value of the 
mip to the true owner ; held in an 
action on the covenant by B. againſt 
A., ſtating the ſpecial damage, that 
As certificate was no bar. Hammond 
v. Toulmin, E. 38 G. 3. Vii. 612 
15. Bankruptey is no bar to an action of 
trover, though the converſion hap- 
pened before the bankruptcy. Parker 
v. Norton, J. 36 G. 3. vi. 695 
16. If a defendant rely on a certificate 
under a ſecond commiſſion of bank- 
rupt againſt him, under Which he has 
nat paid 15 s. in the pound, the plain- 


tiff, in order to deprive him of the | 


bdeneſit of it, may produce the pro- 


_ © evifile, M. 30 6. 3. i. 435 


FF _ aire ii 


ben d cenificus way a bar to | 
"an action b) 4. on the counter bond, 


cerdings under the ſormer commiſ- 

fion;{ And prove that he ſubmitted to 

it, without proving the trading, the 

akt of bankruptcy, and the other facts 
which are neceſſary to ſupport che ce 

miſſion às againſt third perſons . | 

vilund v. Gook, T. 34 Gt 3 v.63 5 

V. Debts; what may be proved und rbe 

Commiſſion : (and ſee Div. IV.) 

1. Where S. L. Was arreſted for the 
amount of goods, and" E. L., in order 
to procure his diſcharge, became 
bound, as ſurety with him, in à bond 
to the plaintiffs, payable by inſtal- 
ments, and before the firſt” default 
E. L. became a bankrupt, the plain - 

tiff is bound to prove his debt under 
the commitſion by virtue of 7 G. 1. 
c. 31. for the credit was given to B0tb. 
Brookes & al. v. Lleyd, M. 26 G. 3. 
1. 19—(See ante, IV. 8, 9. & poft 12 
of this Div.) TT L169 8 WW 26 

2. A ſpecific ſum of money received by 
an overſeer of the poor, is not ſuch a 
debt as can be proved under à com- 
miſſion of bankrupt againit him before 

his accounts are delivered in. The 
King v. Egginton, 7. 18 G. 3. i. 369 

3. Where, after a recovery in eject- 
ment, and before an action of treſpaſs. 
for meſne profits, the defendant; be- 

came a bankrupt, and the jury did 
not include the coſts of the ejectment 

in their verdict in executing a writ of 
inquiry in the action for meſne pro- 1 
fits, the Court reſuſed to ler aſide che 

inquifiri>n, becauſe the plaiotiff might 

have proved the coſts as a debt under 

the defendant's commiſſion of bank- 
rupt. Gulliver v. Driniwater, II. | 
28G. 3. „ i {£84208; 1 

4. If a demand be payable at, all cents, 
though at a future day, it may 
be proved under a commiſſion; of 

| bankrupt againſt the debtor, or ſet 1 
off againſt an action brought by his ; 
aſſignees; but if itreſt ia contiagency 
whether it wil become payabſe or 
not, it cannot be to proved or ſet aff, | 

aualels it be ſecored by a penalty which 7 
is forfeited at law. Hancock v. Ent- 


_ 
3 


„ 


** 
8. 


(See tit. Sx r-or r.)) 
5. When a creditor has a demand on 
his debtor, which is capable of being 
- aſcertained! without the intervention 


of a jury, and which does not ſound 
_ merely 


BANKRUPT: V-vII. ny 
merely in damages, and the debtor | became due, i DAM: eden; that, tbe 
becomes a bankrupt, it may be | laik bond was 19705 y ſorſeited, thongh 

 proved/ 48 4 Abs under the capa A. was not called on to pay the Nerz 

ion ki, 539 in deen bond until e 
6. Bas if 4 ings Kock 40 B. do be re- | that X mie it as a de — 2 
the com miſſion of bank rupt that iſſued 


placed as ſtock, without naming any | 
become a | 


2 day, aud 3. 
ankrupt before any requeſt by A. to 
replace the ſtocks A. cannot come in 
under B. 's commiſſion; A. s demand 
in this caſe reſting merely in damages. 


Utterſon v. Vernon, H. 32 CG. 3. iv. 570 


[ Altering. the opinion before given in 

the ſame caſ e.] 

=. Aion by 25 on a breach of co- 
venant, not ſecured by a penalty, 
and where the damages to be re. 

covered are uncertain, is not barred 
by the certificate of the defendant, 
who became a bankrupt, aſter the co- 
venant was broken. Haniſter v. Scatr, 
M. 36 6. 3. | vi. 489 


8. If a plaintiff become a bankrupt after | 


ne is nonſuited, and before the tax- 
ation of coſts, the cofts of the non- 
ſuit are a debt provable under the 
— Hurſt v. Mead, 5 33 
9. 1744. recover a judgment * B. 
before the bankruptcy of B., and re- 
vive it by /cire facias after the bank- 
ruptcy, the coits of the /cire facias 
relate back to the judgment, and may 
be proved under the commiſſion. 


Phillips v. Brown, F. 35 G. 3. vi. 282 


10. So if a writ of error be brought 


after the bankruptey, to reverſe a judg- 
ment againſt the bavkrupt before, 
and the judgment be affirmed, the 
coſts of the writ of error refer to the 
Wc 2 e Vi. 282 
And in either ie the bankrupt's 
"bring diſcharges him as to the 
dcoſts as well as with regard to the 
jadgment. i. 282 
12. X. became bound as a ſurety with 
. to A. on the 10th of Aug. 1778, 1 in 

a bond conditioned for payment in fix 
months ; on the 1ſt March 1770 he 
- became bound with Y. to B. in a bond 
conditioned for payment in fix months; 


on the 4th of March 1780 7. became | 


bound to X. in a bond conditioned 
for payment of the two former bonds, 


and alſo to indemnify . againſt thoſe 


tao bonds: the money ſecmed by the 


Loud bond not _ yUe when * 12 


againſt T. 1 the forfeiture 
before r hin Bell, a. 
l & 1005} 204 or 


vi. Notice of phe __ it "halt 

affect. 

1. A banker is not juſtified it in payin 
the drafts of a perion who has: A 6, 
money in his hands, after he has no- 

| tice of an act of. bankruptcy. com- 
mitted by him. Veruan v. Hanley, 
M. 28 G. 3. „ ni 3 

2. When the aſſignees of a bankrupt 
have recovered a ſum of money from 
the bankrupt's banker, received. by 
him, and paid over to a creditor. ofthe 
baukrupt, with knowledge. of the 
bankruptcy, they cannot recover the 
ſame ſum from the creditor, though 
he received it after notice of the a Þ 
ruptcy. Vernon & al. Aſjignees of Tyler. 
v. Hanſon, E. 28 G. 3 . 287 

3. But the aſſignees had. their option 
at firſt to bring the action againſt the 
banker or againſt the perſon to whom 
the banker paid the money under the 
above circumſtances, _ ii. 287 

4. A factor gave his acceptance to 
his principal for the amount of goods 
ſold on account, after a ſectet 1 
bankruptcy of the principal, 
without notice to the factor; and after 
notice of the bankruptcy the ſactor 
paid his acceptance to the holder of 
the bill; held that the payment was 
protected by ſtat. 1 J. 1. c. 15.14. 
Wilkins & al. Afignees of Caum v. 
Ca. T. 33 6. J. vii. 7¹¹ 


VII. Petitioning Creditor, 1 
1. Whether proof of a debt of 1614, to 
one of the petitioning creditors, there 
being more than three, will ſupport the 
com miſſion of bankrupt. Q. i. 475 
2. A., a creditor of B., to the amount 
of 115 J., took bis bill ſor 20 J. on C., 
_ had not then, nor afterwards; 
y eff-Qs of B. in his hands: the 
bill, when. due, was diſhonoured, and 
no native thereof was given by. A. to 
1 "tall Me demand Was not diſ- 


C4 charged; 


ot be 


5 errant] 
212 Mm 441 againſt H., and his 
| "1 oh Bickerdike d al. 
cichgrd. V+: Bollman, M. 

i. 405 


+ 


amount of 112“. previous to the bank- 


: ks receiving 507. after_notice of | 
T0 act of bankruptcy, is not thereby |. 
recluded from bing out a commiſ- 


"ion of bankrupt; for by that aft he 
een ii, claim to the payment; and 


52 ho 11 ſtill retain the money in his 
0 


bands 


the credit of the bankrupt's 


" eſtate, Mann & al. . of Ste- 


wen v. Shepherd, M. 35 vi. 79 
"Where the petitioning creditor? s debt 
did not amount to 100 J. at the time 
of the 2& of bankruptcy, but was in- 


d teaſe to more than 1000. by a pro- 
miffory note of the bankrupt due at | 


that time being indorſed to the peti- 
\Ereditor before he petitioned 
for the commiſſion, this debt was 
© deemed ſufficient to ſupport the com- 
- - miſſion, © Glaifer v. . H. 38 
9 | vil. 498 
5. Where a commiſſion of bankrupt is 
"taken out fraudulently or maliciouſly, 
'+ the Lord Chancellor may, under the 
-\ "tat. 5 G. 2. c 30. order a ſpecific 
© ſum by way of damages to be paid by 
> the petitioning creduor to the bank- 
rupt, or aſſign the bond given by the 
former, and enable the latter to re- 
cover the whole penalty of the bond, 
8 * Smith v. Broombead, T. 37 G. 3. 
$6 Vit. 300 
6. The aſſignment of the bond by the 
Lord Chancellor is concluſive evi- 
dience of the fraud or malice in an 
action brought on ſuch bond, and 
therefore in an action on ſuch a bond 
the defendant canvot plead that the 
commiſſion was not fraudulently or 


malici uſſy taken out, © vii. 300 


hy! In a declaration on ſuch a bond it is 
not neceſſary to ſtate that the commiſ- 
fion was See or A 


ſued out. 138 | ib. | 


v. *. 52 to Graditers, * the | 
& x Ban 4 in an 


krupt, when-legal. 


*- If beökrapt give a preference to | 


creditor under an apprehenſion, how- 


ever e of legal Wt ſuch 


es 8 * 


es of, 2.0 Ita bankrupt, on the eve of bis 
A” dot of 1 bankrupt to the 


{ 7. 


| -- Preference ig valid, — 
Aua Wi ge was Freeman; + 
20 GaiS. + * 10 N 5 


- rupteys: fraudulently deliver godds to 
_ of his creditors, the a F 
diſaffirm the contract, recover 
the value of the goods in trouver but 
if they bring afſumpfit, they affirm the 
contract, and then the creditor may 
ſet off his debt. e. v. Hodfon, HI. 
34-6. 3. +4, einn 
3. A Selben, bb his debtor to 
| be in diſtreſſed — — and not 
able to pay his debt; applied tochim 
in the firſt inſtance about tWo months 
before his bankruptey for a ſecurity, 
and took part of his ſtock in trade 
for that purpoſe; this ĩs not am undue 
preference, though the creditor} did 
not threaten to ſue him in caſe of a re- 
ſuſal. Smith & al. Afignees gfe :Hamil- 
. ton V. Payne, H. 35 GC. 3. Vi 
* Where a ſale of goods has been com- 
_ pleted by actual delivery to the buyer, 
who afterwards becomes inſolvent 
before they are paid for, he cannot 
reſcind the contract and return the 
| 2 with the conſent of the ſeller, 
o as to give the ſeller a preference to 
his other creditors. Barnes v. Free- 
land, M. 35 G. 3. vi. 80 
5. Though a bankrupt cannot 2 a 
lien on any particular goods, yet he 
may take a demiſe, and agtee that the 
rent ſhall be payable on à particular 
day, in which caſe the law gives the 
landlord a power of diſtraining on that 
day. Buckley v. Taylor, T. 48 es. 
ii. 60 
6. 4. became en ſurery for B., 
| whain order to indemnify him agreed 
that he ſhould retain out of any money 
that ſhould be due from him to B., 
in teſpect of any dealings between 
them in trade, ſo much as he} ſhould 
pay on the bond: B. afterwards fold 
goods to 4. of a leſs value than the 
money ſecured. dy the bond, and then 
became a bankrupt, and A. was 
obliged to ſatisfy the bond; held that 
dhe * wg of B. could not recover 
ion for goods fold and deli - 
vered, there being nothing. 2 to the 
5 bankrupt s eſtate on the origin X 
tract. Dob/en & al, dons = a- 
trici e. H, 33 G. 3. * 5 


_— — * 


9 


es 4 


__ 


action on the bond by B.“ aflignees, 


+ "tainer being equiva 


BANKKU P n 


p. —— i: 
from third perſon as the | x 


price of an eftate, give time to the 
drawee on condition that he ſhall | 


_ allow intereſt, und afterwards © the wry 


5 * the bill, having in 


the mean time committed an act off 
bankruptey ; this is not ſuch a pay- 
ment in the ordinary courſe of trade as | '$ 
zs prœtected by ſtat. 19 C. 2. c. 32. ; 


and the aſſignees may recover the 
money from. the payee. Vernon v. 
Hall, M. 29 C. 3. n. 648 


8. 4. gave B. a bond to ſecure an an- 
nuity, and before any payment be- 


came due, A. lent B. a ſum of 
money; on Which it was agreed that 
annuity as they became due till that 
ſum Was — 

a bankrupt, and the agreement to 
- retain was held-a good plea, to an 


for the payments ' accruing after the 
bankruptcy: ſuch 6. 2-9 and re- 


 Jolvit ad diem. Sturdy v. Arnaud, E. 
| go 3» | 9m 599 


Ix; Trader; th , Pull be co as, 


1. A perſon who cents a brick —.—. 

and makes bricks thereon for public} 
ſale, and buys ſand and fuel, which 
: _ neceſſary in for convert · 


ing the earth and clay into bricks, is 
„ fu ject to the bankrupt laws. Well: | 


v. Parker, M. 26 G. 3. - As. 34 


[The ſpecial verdict in this caſe being f 


inſufficient, the judgment of the Court 
- of K. B. was on appeal to the Houſe 
of Lords reverſed, and a venire 4 

--#ave awarded ; but which was ws | 
- Proceeded on; and the buſineſs ended 


in a new commiſſion of bankruptcy, | 
to which Parker gy See Co. 


B. L. Ath edit. p. 53+] ]! ö 


2. Renting a brick-ground as'2a diſtin 5 


occupation, is a mode or parchaſing | 
the clay. | 15.658, 40 
3: If à man Ai a manufacture 
from the produce of his own land, 4 

à a neceſſary or aſual mode of enjoy in 
that produce, he ſhall not be confi; 
derod as a trader, though he buy ne- 
ceſſary ingredients to ſit it for the 


t then B. became 


ent to a plea of | 


. ſhould retain the payments of the | 


| 


1 


4 


| artet; nt where the produce of e 


| 
4 
N 
; 


tre 
* ior evo farmer, 
makes cheeſe on his own. _ 
9 


I ales aka we The, ap- 


eo int0'Cyder. 4 
Pos Proprietors of alu Work * 
i 438, 9 


traders, + e N 


7. Neither are 158 workers * 
mines. 38 


8. An innkeeper, who ſells W out 


of the houſe to all cuſtomers apply 
for it, is ſubje& to the Ned 
however inconſiderable the extent of 
ſuch dealing, and the profits. Las wag 
from it may be, Paman v. Ha 
H. 27G. 3. Th 
9. So is a farmer, who buys and 
horſes with a view to make. a. profic 
dy them, though the inſtances. be 
Bartholomew v. Sherwood, H. 27 4 5. 
i. 5 — 8 Gn 
10. A perſon reſided in Judas, and 
traded there, and in the courſe of that 
trading drew bills upon £ for 
the value 5 other po ſent hits 
upon which he got a t ex- 
Ea and 0 the my that 
dealing contracted debts in . 
held that he was a trader a the 
meaning of the bankrupt laws, and 
that a commiſſion of bankrupt might 
iſſue upon an act of bankruptcy com- 


mitted by him in land aſter he 
had quitted India. v. Grant, 
H. 34 G. 3s - + We 530 


ig. To vring a caſe within-the--Rac. 
21 Fac. 1 
chattels i = ; polleſlion of the bankrupt, 
he muſt 2 trader when 
was in eſſion of we — 
Goren v. £ Bo .. E. 37 G. 3. 
40 9 ü. 228 


? out 6; 264 noft - 
x. Ti Property + the Ms 
| Bankruptcy on. 
1. . 
for another, does not paſs under the 


ee of his Fm * com- 
ö . * 619 
+ Tak" # bankrupt h. 

viouſly reed | 22 pee 


valuable 


br N. AE 


4 BANKRUPT. 


_ *, valuable: conſideration; may ſur the 
debeo in his own name for the bene - 
ft of e n e 3 Keely, 
1 27 G. 4h B. 549 
Where at „ 9 
of the goods of anotter-bond fide with 
tbe owner's conſent at the time of the 
bankruptcy, for a ſpecific purpoe, be- 
Voad which he has not the right of 
diſpofition or alteration, that is not 
ſuch a poſſeſſion as entitles the aſſig- 
nee to recover the value, of them 
poder; ſtat. 21 _ 1. c. 19% 11. 
Callins v. Forbes, T. 29 C. 3. iii. 316 
4. A. and B. came to Thin agreement, 


light gold coin which he could fend | 
at a lated price, and that A. ſhould 
from time to time draw upon B, for 


- «that B. ſhould alſo from time to time 
— other bills drawn by A. for his 
en convenience, for which A. was to 
«remit value: after. they had acted 

+ under this contract for ſome time, B. 
became a bankrupt, being under ac- 
Ceptances to a large amount; and 4. 
not knowing of the bankruptcy, ſent 
à parcel of light gold and bills to en- 


which parcel was taken by B.'s aſſig- 
nees: it was held that A., who had 
fince paid B.“s acceptances, might 
recover back the gold and bills ſent 
after the bankruptcy, on the ground 
that they were ſent for the particular 
"Purpoſe of paying thoje acceptances, and 
that as that purpoſe was not anſwered, 
the property in the gold, Oc. re- 
| - gry in A. Teooke v. Hollingworth 
& al. Aſignces of Daniel, E. 33 G. 3, 

6s: oye ; [4nd ee Wes Div. II. 3.] 


BARON AND FEME. 


FS. Alion, by or againſt : 
ABATEMENT IV.) 


N A: 3 covert cannot ſue without 


cuſtom of London, in the ſuperior 

courts at Ve e/Iminſter, Caudell v. haw, 

E..31 GC, [ See poſt II. J] wv. 361 
2, If a bond be given to 


may declare on it as on a bond made 
to bimſelf. Autenfein v. Clarke; E 
32 E. * s * 


* 


her huſband, as a ſole trader by the 


that B. ſhould purchaſe of A. all the | 


the money due upan ſuch ſale; and 


able B. to diſcharge the acceptances, | 


(and fee 


ofband and | 
wife; ei, the huſband alone 


iv. 616 | 


Þ + { "BARON AND FEME. 


The huſband; cannot be ſued alone 
for the debt of his wife contracted 
before marriage. 1 Hew- 
Jan, T. 37 G. 3. vii. 348 
4: A recovery in gement 72 
wife, living ſeparate from her huſband 
with a ſeparate maintenanee, cannot 
be 'given in evidence in an action 
againſt the huiband and wife for 
meſne profits; for the huſband Was no 
party to the ejectment. Den v. 
a. vii. 5 wh 


het 


II. Feme Covert; awhen aft £ 92 
Feme Sole: (and fee ARREST I. ** | 


1. A feme covert, living apart from her 
huſband, and having a ſeparate main- 
tenance, may contract and be ſued 

as a feme ſole. Corbett v. en S 


UX+ M. 26 Ge 3. 1. 5 a 
2. And ſhe continues liable though ſhe I 
aliens the whole again. 1. 10 
3. In ſuch caſe the buſband is not 1 
liable even for neceſſaries. i. 10 
4. Where credit has been given to the 
wife of a man in exile, the alone is 
Uable. . 8 
5- So where the huſband has abjured th 
realm; or is tranſported. 1,8, 9 2 


6. Where à married woman bas a ſe pa- 
rate eſtate, and acts and receives cre- 
dit as a ſeme toits ſhe ſhall be liable as 
ſuch. nude 

7. A feme covert cannot be ſued 28 à 
feme ſoie, unleſs ſhe be ſeparated. from 
her huſband, and have a fixed certain 

allowance ſecured to her as a main- 

tenance. Ellab v. Leigh, T. 34 G. 3. 
1 . 
To a plea of coverture the. plaingit 
replied that the defendant was ſepa- 
rated from ber hufband, that alimony 
was allowed her by the Eccleſiaſtical 
Court pending a ſuit there which was 
a ſufficient maintenance, and that ſhe 
obtained credit and made the pro- 
miſes on her own account as a feme 
ſole, and not on the credit of her 
huſband : on demurrer, this replica- 
cation was held to be bad. Ellab v. 

Leigh, J. 34 G. 3. v. 679 

9. A ſeme covert cannot in general 
caſes be ſued alone on promiſes made 
by her, except by the cuſtom of Len- 

den. Clapton v. Adams," E. 36 G3. 
34 vi. 605—{ See ante I. 1.] 


10. Neither 


11. The probate of the will in ſach eaſe 


| 1174 1:4, /BARON any FEME IL—IWTUEHY 7.3 
10. Neither can the executor of a ſeme | 4: A huſband is not bound to'beedve 


covert, though it appear on the record 
that the executor poſſeſſed: himielf of 
her effects ſufficient: to ſatisſy the 
plaintiff s demand. Vi. 605 


is abſolutely void. vi. 605 
12, Where à feme covert, ſole. trader, 
gave a bond and warrant of attorney 
to enter up judgment, on which the 
plaintiff afterwards took out execu- 
tion, the Court ſet the judgment 
aſide, as entered up without authority, 
on the motion of the aſſignees of the 
wife, [who had become a bankrupt.) 


with the conſent of the | huſband, | 


which was alſo entered in the rule. 
Read v. Fezuſon, H. 13G. 3. B. R. 


iv. 362, *. 


III. Debts of the Wife ; what the Huf 
band is liable for : (and ſee ante, II.) 


I. A ſecond huſband: is liable for debts 
contraſted by his wife while ſhe was 
living in a ſtate of ſeparation from her 
firſt huſband, and had a ſeparate main- 
tenance. Corbett v. Poelnitz & ux. 
M. 26 G. z. . 5 

2. Declaration on bond: plea that it 
was conditioned for performance of 
covenants which were to indemnify | 
the obligee from alimony and debts 
incurred by his wife after their ſepa- 
ration, and that defendant had per- 
formed the covenants; replication, 
that a judgment was recovered againſt 


the oblig:e by a creditor of his wife, | 


and he paid debt and cu, of which 
defendant had notice, On demurrer, 
the defendant was held liable for the 
cos as well as the debt; for the co- 
'venant to indemnify is general, and it 


was not neceſſary for the : plaionff to | 


give notice that an action was com- 
 menced ; but if it had deen neceſſary, 
the plaintiff muſt have recovered on 
theſe pleadings, for the defendant 


has admitted notice. Duffield v. Scott, | 


29 C. 3. iii. 374 
3. If a feme covert without any autho- 
rity from her huſband contract with 
a ſervant by deed, the ſervant having 
performed the ſervice ſtipulated. may 
maintain aſſampſfſt * the buſ- 


baad. Mpite v. Cuyler, A. 35 C. 3. 


vi. 176 


' * 


o 


nor is he liable to pay for neceffatics 
_ found to his wife aſter ſhe habœum - 
mitted adultery, though he has before 
committed adul himſelf; And 
turned her out of doors without! any 
imputation on her conduct. Gower 
v. Hancock, E. 36 G. 3. vi. 603 
IIe 22 nnn 
IV. Marriage Agreements, between, _ 
1, If there be an agreement before 
marriage that a ſectlement” ſhall be 
made of the wife's eſtate, reſerving to 
her a power of diſpoſing of it, which 
agreement is ſigned by the intended 
huſhand and wife; but not ſealed ; 
and before the marriage the wife dil- 
poſes of it to the huſband,” who ſur - 
vives her and deviſes the eſtate by 
will; the title of his deviſee is ſuch a 
doubtful equity as cannot be ſet up'in 
an eje&ment againſt the title of the 
wife's heir at lac. Doe dem. Hod/den 
v. Staple, M. 29 G. 3. . 684 


2. A bond conditioned for the payment 
of money after the obligor's death, 
made to a woman in contemplation 
ot the obligor's marrying her, and 
intended for her benefit if ſhe ſhauld 
ſurvive, is not releaſed by their mar- 
riage. Milbourn v. Ewart, M. 34 
G. J+ * _ 1 1 v. 381 
3. And if the marriage be pleaded in 
bar to an action of d- bt on the bond 
againſt the heir of the obligor, a re- 
plication ſtating the purpoſes: ſor 
which the bond was made will be 
| ; for they are conſiſtent with 
the bond and condition. v. 38 
4. A woman may before marriage, with 
the conſent of her intended huſband, 
convey all her ſtock in trade and fur- 
niture to truſtees, to enable her to 
carry on her buſineſs ſeparately ; and 
if the huſband do not intermeddle 
with them, and there be no fraud, 
ſuch effects, though fluctuating, are 
not liable to his debts. Jarman v. 
Moolloton, E. 30 G. 3. ii. 618 


5. But whether the trade be carried on 


ſolely by the wife, or jointly by the 
huſb and, is a queſtion of fact for the 
jury z and if they determine the lat. 
ter, the ſtock in trade may be Kath 
| | E- I 


* 
* 


| Viet So) 
BARON, t&«. 


.< "the, Ages of, the. huſband, if 
be; hecome bankrupt, under Rat. 21 

wwe, © of + 19, S 7 | iii. 618 
at even in ſuch a caſe the furniture 


— 


„ie get liable, though removed to the | 
huſband's houſe, _ ; ii. 618 


7. It.s no objeRion by creditors to loch 
2 ſettlement, that there is no inven- 
tory of the goods intended to be thus 
_ ſeriled. iii. 618 


3. "The queſtion in all ſuch caſes is, 


+ whether the poſſeſſion is confiſtent 
with the deed. Haſelington v. Gill, 
Ro * 24 G. LY » itt. 620, z. 
9 And where cows in a dairy were ſo 
.. Jeutled, the wife was alſo held entitled 
to the increaſe and produce ariſing * | 
— 63533 ; 20. 


(++, BASTARDS. 


I. Baftards are within the meaning of 
the marriage-act, 26 G. 2. . 33, 
ther, guardian, or mother, to the 
-  matriage of perſons under age, who 
are not married by banns. The King 
v. Hoauett, H. 26 G. z. i. 90 
2. The rule that a baſtard is mullius filius 
applies only to the caſe of inherit- 
ances. i. 101 
3. The child of a married woman may 
be proved a baſtard by other evidence 
than that of the huſband's non-acceſs, 
. - as by evidence of being born during 
the notorious cohabitation of his mo- 
ther with another man, and of his 


... being; conſidered by all the family as | 


the child of thoſe two. Goodright d. 
Namen v. Saul, 7. 31 G. 3. iv. 356 
(and ſee R. v. Lubberham lnhabitants) 
oa. 16-3: LS iv. 251 

4. The reputed mother is a competent 


5 8 to prove the illegitimacy of 5 


ber children, by proviog no marriage, 
or an illegal one. R. v. The Inha- 
Siants of Bramley, T. 35 G. 3. vi. 30 
Stande v. Standen, Weſtminſter Sir. 
tings after E. 1789, S8. P. vi. 331, x. 
5+ An order of baſtardy may be made 
aſter the death of the woman, upon 
her examination taken when pregnant, 
under ſtat. 6 G. 2. c. 31. R. v. The 
Iuababitants of Ravenſtone, M. 34 G. 3. 


_.. ance 


5 7 7 
F S& YL s F 
#4, 4, ? « 


| 


which requires the conſent of the ta- |. 


one mag iſtrate under ſat, 6 
8 


|» 


* F 

6. If a . be bound by a ek 4, ; 
* 

4 


I Sl. 075 
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S. 7. e. 31. to appear at the next Sef- 
ſions and perform ſuch order 2s ſhall 
there be made on him under 18 Blix. 


c. 3. reſpecting baſtards, the Seſſons 


can only make an order of baſtardy on 
bim; but cannot order him alſo to 
give ſecurity ſor the performance of 
that order. K. v. Price, H. 35 G. 3. 
Ho WI +14 «$M $47 
7. If the putative father of a baſtard 


obtain the poſſeſion of her from her 


mother by fraud, the Court will order 


her to be reſtored to the mother. R. 
v. Soper, E. 33 CG. 3. „278 


BILLS OP EXCHANGE auD 


„  PROMISORY'-NOTES.| - 


I. Acceptance; what ſhall. be, and 
| Acceptor how table, IEG 4 


# 


1. Where a bill of exchange was drawn 
upon 4, reſiding in London, by a con- 
ſignor of goods living abroad, and on 


ſaid, he could. not then accept, be- 


cauſe he did not know whether the 


ſhip would arrive at Londen or Hol; 
on which B. the holder agreed to 


leave it for ſome time, reſerving the 


liberty of proteſting it for non- accept- 
ance, in cafe A. did not accept; on a 
ſecond application A. ſaid, - the bill 
would be paid even if the fbip -<vere 
loft : this is only a conditional ac- 
ceptance, depending on two events; 
the ſhip's arriving at London, or being 
loſt: and B. having the liberty of re- 
ſuſing ſuch conditional acceptance, 
precludes himſelf from recovering 
againſt 4. by afterwards noting the 
bill for non- acceptance. Sproadt v. 
Matthews, E. 26 G. 3. 1. 182 
2. Whether an acceptance is conditional 
or abſolute, is a queſtion of law. 
i. 182 
3. Upon a requeſt to A. to accept a bill, 
and to draw upon 2B. for the ſame 
ſom, the mere act of drawing upon 
B. does not amount to an acceptance. 


Smith v. Niffen, T. 26 G. 3. i, 269 


- (See Ass uurs tr V. 7.) a 
4. Where a bill of exchange payable 40 
days after fight is refaſed acceptance, 


and an action is brought in order to 


charge the drawer, proof of the zoting 
of the bill for non - acceptance is not 
ſufficient, without proving that it w3s 


its being preſented for acceptance, A. 


alſo 


IC 


LL 


N 


elfects of the drawer in his hands. 
6. In an "aQion againſt the oor 


. ar EXCHANGE Im BATAS 


alſo greed for non-acceptance, 
cho4dh there be 'a' fubſequent proteſt 
for hon payment. f. 
The acceptance of che drawee is 
ptimd facie evidence of his Raving 
HA ut. 183 
of a bill of exchange, it is neceffary 
to prove the Ae Fed the firſt 
indorſer, notwithſtanding 


i. 6 


6.3 


7. An acceptor is only precluded from 


diſputing che hand-writing of the 


drawer; for which reaſon the acceptor | 
is liable though the bill be forged, 


i. 654—See Div. IV. V. 
If a defendant, ſued on a bill of ex- 
change, ſuffer judgment by default, 
he admits that he is liable to the 
amount of the bill; and therefore 
though the bill muſt be produced on 
executing the writ of inquiry, it need 
not be proved. Grees v. Hearne, B. 29 
G 15 iii. 301 


bill, on the writ of inquiry, is to ſee 
whether or not any part of it has been 
paid. 32 of ps iii. 301 


10. The holder of a bill ſued the ac- 


ceptor, and charged him in execution; 


the latter having obtained his diſ- 


charge under the Lords act, the holder 


then ſued the drawer, who, after pay- 


ing the bill, ſued the acceptor, and 
charged him in execution, which was 


| held to be regular; the defendant's 


M. 32 9 ; 
The defendant gave a promiſſory | 


having been charged in execution at 
the ſuit of the holder not being a fatil- 
faction as between the drawer and 
acceptor. Macdonald v. Bowington, T. 
32 G:3. | Av. 825 
I. Afiens on Bills, &c. 

having declared on a promiſſory 
note againſt B. made by C. to A., by 
him indorſed to B., and by him again 
indorſed to 4, judgment was arreſted 


after verdict, on the ground of cir- 


cuity of action. Biſbop v. Hayward, 
| iv. 470 


note to the plaintiff in confideration of 


the plaintiff 's marrying his daughter, 


I 


which marriage was had in fad, and 


713 


ch indorſe- 
ment was on the bill at the time it was 


9. The only reaſon for producing. the | 


believed to be valid and intended 


4% 


F 


on the note ; che J 


"'verdiQt for the” plaintiff,” which. 
Court refuſed to Tet aſide. W714 
en, . 3 C3 © I. 461 
3. A marriage in fa was ſufficient to 
" enticle the plaintiff to recover, 7 
Buller, J.: and a marriage may be 
; preſumed, 3 . 469.470 
ang Standen v. Standen, there tited,. © 
4: If ſeparate actions be brought againſt 
_ acceptor and Adele bf. 
e Court will ſtay the raceeding $ 
_ againſt any of the ;ndovlets on pay- 
n _— of the bill and coſts of That 
action, but not againſt the accept 
without payment of coſts in e 


Lg 


d Th | 8 
ant WAS. | 
12 INg & 


ſubſequent legal marriage, gay 


actions. Smith v. Woodcock, E. 32 


3. | iv. 691 
5. Defendant having ſuffered judgment 
by default in an action on kor 
exchange for 200 J. Iriſb money, the 
Court refuſed to refer it to the Maſter 
to ſee what was due for. principal, in- 


tereft, and coſts. Maugſell v. Lord 
Maſſareene, M. 33 G. 3. V. 87 


III. Days of Graco. 


fs wu 


change, and on promiſſory notes ; for 
ſtat. 3 & 4 Ans. c. g. puts the latter on 
the ſame footing as inland bills of ex- 
change in all reſpects. Brown'v. Har- 
raden, H. 31 G. 3. ive 51 
2. Quære— Whether the acceptor of an 
inland bill be bound to pay it on de- 
mand at any reaſonable time on the 
third day of grace, or whetherhs be 
allowed the whole of that day to pay 
it in ? For ors Court will not take 
notice of banking hours. Lefeley-v. 
Mills, H. 31 G. — Av. 170 
3. Three days“ grace areallowed on a 
promiſory note payable to A. without 
adding or to bis order, 2 f to 
bearer.” Smith v. Kendall, M. 35 


IV. Fidiiimnsn. 


by the defendant and others on the 
de fendant alone, payable to a filtitious 
poerſon, (which was known to all the 
parties concerned in drawing the bill,) 
add the defendant received the value 


held 


1. Where a bill of exchange was rden 


7 of it from the ſecond in dorſer; ĩt was | 


UU—U—U—äẽ . IOR 
— ws  blbewagy 


— 


— 


— eter mann 


RTE . TO Igl IK 0 | - 
— — 22 — Kev . « 2 ; 1 - r Kr N 1 
7 m — — as . 1 as 2 Penang" wk -- — Sy I 4 
— 8 a * "IE — — — - > pe ws AH - 
; bo ago — — — 2 — 2———————— - 
Fe 0 — * | — 3 obo "mts on —— — 
5 5 * a — > >. — ſlrl ˙ — —— —ͤ— wy * 24 2244 = 
a 8 83 8 
- 


46 BI. LS or EXCH 


*heldthard bond fle holder for a valuable 


_ | Confiderationmight recover the amount 
ef it In an action againſt the acceptor 
= for money paid, or money had and 
[| received." Tatlact v. Harris, E. 29 
7 8 85 EA 8 * 111. 174 


2. It was conſidered as an agreement by 


all parties to appropriate ſo much pro- 
perty to the account of the holder. 
„ „ as © * * ny ili. 182 


3. A bilt fo drawn is in its legal opera- 


tion payable to bearer, and may be 
declared on as ſuch 3 /emb. Pere v. 
*"Dewvit, E. 29 C. 3. 111. 182 
4. And fo beld in Minet v. Gibſon, M. 

o G. 3. (affirmed in the Houſe of 


Lords, "14th Feb. 1701). ii. 481 
This queſtion was fully agitated in 


the caſe of Gib/on & Jobnſen againſt 
Hunter, heard before the Houle of 
Lords in 1793 and 1794 and it was 
then determined that ſuch bills are to 
be conſidered as payable to bearer : 
againſt the opinions, however, of Chief 
Baron Eyre and Lord Thurlow. — A 
foll report of the caſe is given in the 


© Cafes in Parliament now preparing for | 


publication.] 


V. Forged, or altered. 

1. In an action by the indorſee againſt 
the acceptor of a bill, drawn payable 
to A. or order,“ the defendant may 
ſhew that the perſon, who indorſed to 
the plaintiff, was not the real payee, 
though his name were the ſame, and 
though there were no addition to the 
name of the payee on the bill. Mead 
N. Young, M. 31 G. 3. : Iv. 28. 


2. If a bill, payable to H. or order, get | 


into the hands of another perſon of 
the ſame name as the payee, and ſuch 
perſon, knowing that he is not the 
real perſon in whoſe favour it was 
drawn, indorſe it, he is guilty of for- 
"Pery._ . iv. 28 
3. An alteration of the date of a bill of 
'exchange after acceptance, whereby 
the payment would be accelerated, 
avoids the inſtrument; and no action 
can be afterwards brought upon it 


even by an innocent holder for a va- 


_ Juable conſideration. Maſter v. Mil- 
\ ders. 0-314. C-.3. iv. 320 
4+ A bill was drawn on a proper ſtamp, 
dated 2d of September, payable 27 


after date; and on the goth of Sep- 
tember was again altered to 21 days 
after date, and the date brought for- 
ward to the 14th of Seprember 3 held 


ſtamp, though the alterations were 
made with the conſent of the ac- 


Bowman v. Nicholl, H. 34 G. 3. 
VI. Indorſement and Indorfer (fee VIII, ). 
1. If the holder give time to the ac- 
ceptor of a bill of exchange, or 
| drawer of a promiſſory note, after it 

has been diſhonoured, the indorſer is 

1 Tindal & al. v. Boron, 

Z. 27 U. 3. 1 
2. Where a promiſſory note, after it was 


due and had been noted for non- pay- 
ment, was indorſed to the plaintiff, 


was allowed to go into evidence to 
ſhew that the note was paid as be- 
| tween him and the original payee, 
from whom the plaintiff received it. 
Breen v. Davies, H. 29 G. 3. Wi. 80 


3. The ſame rule holds in all caſes 


where the note is indorſed to one after 
it is due, 16. and Taylor v. Matthew, 
E. 25 G. 3. iii. 83, u. 
And ſee Brown v. Turner, vii. 630 


VII. Negotiable; what fhall be 
conſidered N . 


1. A bill of exchange, payable on a 
contingency, cannot be declared on 
as a negotiable inſtrument. Carlas v. 
Fancourt, (in error,) H. 34 G. 3. v. 482 

2. Nor a promiſſory note; for the flat. 

3 & 4 4n, c. 9. puts promiſſory notes 
on the ſame footing. with bills of ex- 
change in all reſpects. v. 482 

3. A note, by which A. prom to pay 
to the bearer 50 J. being the . 
tion of a value, as under, depoſited in 

| ſecurity for the payment thereof,“ 
may be declared vpon as a promiſſory 
note. Hanſſoullier v. Hartfinch, T. 38 


ho u 733 
VIII. Notice; abbat neceſſary, and it 
avbat Caſ e. 


days after date; it was aſterwards | 


miſſory note being diſhonoured, muſt 


altered and made payable 51 days | 


that the bill ſhould have had 4 bew 


ceptor before the bill was negotiated, 


who ſued the maker upon it, the latter 


1. Notice of a bill of exchange or pro- | 


come 


* 


latter 


ce to 


1 


ayee, 
4 it. 
ii. 80 
caſes 
after 
thews 
33, 7. 
630 


5. Where the drawer of a promiſſory 


5 6. Notice of a bill's being diſhonoured 


come frum tos holder. © Tindal E 

v. Drauñm E 25 G. 3. 1167 
2. What is reaſghable notiee to the in- 
darſer of non-payment by the drawer 
of a promiſſory note, or acceptor of a 


dill of exchange. is à queſtion of law 
_ - arifivg from the particular facts. 
36 A M8 ve to Me, 


3. Where the note became due on the 
5th Ockober, and the indorſee's clerk 
called on the drawer Donalaſon, at 10 
Arr. in the morning, and not find- 
ing him at home, left word that the 
note was due, and deſired that the 

_ drawer would ſend for it to his maſ- 
ter's and take it up; and on the 6th 
called again on the drawer, who told 
him he would take it up that day 
within the banking hours, which not 

| being done, the other called on the 
drawer again on the 7th, and not 
finding him at home, then tendered 
it to the indorſer ; and all the parties 
lived within 20 minutes walk of each 

- Other; the indorſer was diſcharged 
by the laches of the holder, notwith- 
ſanding. he had notice from the 
drawer on the 6th that he could not 
Pay it. £5.24 «Sv 207 
4. In this cafe, even if the notice had 
been given on the 6th, it would have 
been too late, becauſe the plaintiffs 
had given credit to the drawer. i. 171 


note, or the acceptor of a bill of ex- 


change, do not live in the ſame place, 
the holder muſt write by the next poſt | 


after the bill is diſhonoured. i. 168 
by the drawee by non-payment, is 
not neceſſary to be given to the drawer, 
if he has no effects in the hands of the 
drawee either at the time of drawing 
or when the bill becomes due. Bicker- 
dicke & al, Aſſignees v. Bollman, N 
27 G. 3. i. 405—{and ſee title 
Banxruer VII. 2. 

7. The objection ariſing from want of 

notice of non acceptance of a bill of 


exchange from the holder to the 
drawer, is done away by ſhewing that 


the latter had no effects in the hands 
of the drawee at the time, Rogers v. 
Stephens, M. 29 G. 3. ii. 713 
8. 2uere—How far this rule holds, if 


2 


—_— 


- BILLS er EXCHANGE vin. in 4 
ſtasces that in fad lle fü 


824 


jury for want of 2 rag BI; 
9. But at any rate a ſubſequent promiſe 
by the>drawer to pay the bill A 
waiver of the want of hotice. ii. 713 
10. And if, on demand made, he anſwer 
that the bill muſt: be paid, it is 
equivalent to à promiſe to pays oy 


11. If the indorſee of an inland bill, 


not due, preſent it for acceptance, 
which is refuſed, and delay givin 
notice to his indorſer, the indorſ 
will be diſcharged. ' Gotdall v. Dolley, 
R. r enn 
12. And a ſubſequent propoſal by the 
- indorſer to pay the bill by inſtalments, 
made withont the knowledge of the 
indorſee's Jaches, is not a Waiver of 
the want of notice. 1718 


IX. Proteft ; where necgſary. 
1, The proviſions of ſtat. g& ro IF, z. 
C. 17. reſpecting proteſts of inland 
bills do not apply to ſoch bills as are 
made payable after gt. Lefthey v. 
Mit. He % 
2. Therefore an acceptor of ſuch a bill, 
who reſuſes payment on the third day 
of grace, is not liable to any charge 
for the noting of the bill. iv. 170 
3. Ge, is unknown to the law as dif- 
tinguiſhed from the proteſt, of which 
it is merely a preliminaryiſtep. iv. 170 
4. In an action againſt the drawer of a 
foreign bill of exchange a proteſt for _ 
non- acceptance muſt be proved, m4 
v. Walſh, E 33 C. 3. . 39 
5. A bill of exchange payable 60 days 
after fight becomes due 60 days after 
acceptance, or after prove Wh non 
acceptance. Campbell v. French, (in 
error,) H. 35 G., 3. F. 300 
6. Therefore where a bill was drawn by 
A. in England on B. at Bombay, pay- 
able 60 days after fight, and a bond 
given to C, (the indorſee,) with con- 
dition to be void if the bilf mould be 
paid at, Bombay, of paid here by the 
obligor within 30 days after the bill 
| ſhould be produced to him after being 
ſent backhere rote een mani; 
and before the bill arrived Bass 
the drawee had leſt that place, and bis 


agent refuſed to accept it when Tt did 


tbe drayer ſhew from other circum- 


ol 


arrive; it Was held thatthe bond was 
7 not 
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48 _ MILLS or Exen. 
not forfeited by the obligor refuſing 


w pay che bill 30 days after it was | 


returned to England protgſ ed for nun- 
 Efceprance. | i. 200 


X. Void or Illegal. 


1. If a draft or bill given in payment of 
à debt be diſhonoured, the party re- 
ceiving it may conſider it as a nullity, 
nd, act . Puckford v. | 
Maxwell, M. 35 G. 3. vi. 52 
. If the ſeller of we take notes or 
bills for them, without agreeing to 
run the riſk of the notes being paid, 
and the notes turn out to be worth 
nothing, this will not be conſidered 
as payment. Owen/ea v. Morſe, M. 
37 G. 3. 5 vil. 64 
3. Where the drawers of a banker's 
check or inland bill of exchange iſſued 

K nine months after it bore date, 
upon a conſideration which afterwards 
failed, as between them and the per- 
ſons to whom they delivered it, they 
cannot be permitted to object this cir- 
cumſtance in an action brought by a 
ſubſequent holder for a valuable con- 
ſideration and without notice; though 
by the general rule, any perſon re- 
ceiving a negotiable inſtrument. after 
it is.due is 
upon the credit of the perſon from 

_ whom he received it, and ſubject to 
the ſame equities as between him and 


— 


the party ſued on ſuch inſtrument, | 
Boebm v. Sterling, M. 38 G. 3. vii. 423 


(See ante, VI. 2, 3.) 5 

4+ In an action by an indorſee of a bill 
of exchange againſt the acceptor, the 
latter may call the payee as a witneſs 
to prove that the bill was void in its 


creation, TJordaine v. Laſbbrook, E. 
38 G. 3. vii. 601 


5. 4, being employed as a broker for 
Z. in ſtock- jobbing tranſactions, 2 
the differences for him; a diſpute 


ariſing between them reſpecting the | 


amount of 4.'s demand, the matter 
was referred to C., who awarded 


30641. to be due; on which 4. drew | 


on ZB. for 100 J., part of the above, 
and indorſed the bill to C. after B. 
had accepted it; held that C. could 
not recover on the bill, for the bill 
it(elf was given for the illegal demand, 


emed to have taken it 


b BILLS or L Anixe. 
Lag. M. 35 G. 3. vi. 61: and 


Brown v. Turner. vii. 630 

6. No action can be maintained bythe 
plaintiff on a note given to him by the 
defendant as an àpprentice- ſee with 
his ſon, who was to be bound to the 
plaintiff, if it appear that the inden- 
ture executed was void by the ſtat. 

8 4z..c.9. for want of the. inſertion 
of ſuch premium therein, and a pro- 
per ſtamp in reſpect of the ſame; al- 
though 
tain the apprentice. for ſome time, 
and until he abſconded. Jachſin v. 
Warwick, H. 37 G. 3. vil. 121 


BILLS OF LA DNG: 
(and ConSIGNMENT). 


1. Bills of lading are transferable and 
negotiable by che cuſtom of mer- 


chants, Lickbarrow v. Maſon, T. 34 


G. 3. v, 683 
2. The indorſement and delivery of a 
bill of lading is primd facie an imme - 
diate transfer of the legal intereſt in 
the cargo. 1.215, 216: and Hibbert 
v. Carter. 
3. There is no diſtinction between a bill 


= 


ol lading indorſed in blank and an in, 


dorſement to a particular perſon, 
11..6 


4. But if a conſignee, to whom the bill 


of lading is indorſed in blank, aſſign 
it over as a ſecurity for acceptances 
given by the aſſignee not amounting 
to the value of the goods, and after- 


wards by an agreement between them 
they become partners in the goods, 


by which agreement it appears that 
the — * has not been paid for 
them, the aſſignee of the bill of lading 
cannot maintain trover againſt the 
conſignor if he ſtop the goods. i 
tramſitu upon the inſolvency of the 
\ conlignee. Salam ont v. Niſen, M. 29 
G. 3. Txt u. 674 
5+ Where ſeyeral bills of lading of dif- 
ferent imports have been ſigned, no 
reference is to be had to the time 
when they were ſigned by the cap- 
tain ; but the perion who firſt. ge 
legal poſſeſſion of one of them, wo 
| livery from the owner or 4 


has a right tothe conſignment. CA 


A 
— 
* 
4 * 


and C. was. privy to it. Szeers v. 


plaintiff did in fact main- 


i. 7245 


e 


10 


11 


. And where ſucb bills of lading, { th 
though diffetent upon the face of | i 


them, are eonſtructively the fame, and 
the captain has acted bond fide, a de- 
very according to ſuch legal title will 


diſcharge him from them all. i. 205 
7. An aſfignment of goods at ſea as a | 


ſecurity: for a debt, and a ſubſequent 
indorſement of a bill of lading, are 


good as againſt the aſſignees of the | 


aſſignor, WhO committed an act of 
bankruptcy between the aſſignment of 
the goods and the indorſement of the 
bill of lading. Lempriere v. Paſſey. 
A6. 3. e 
$ The conſignor may ſtop goods in 
tran/itu before they get into the hands 
of the confignee, in caſe of the in- 
ſolvency of the latter: but if the con- 
ſignee aſſign the bills of lading to a 
third perſon for à valuable conſider- 
ation, the right of the conſignor as 
againſt ſuch aſſignee is deveſted. 
: Lickbarrow v. Maſon, M. 28 G. 3. ii. 63 
This deciſion was reverſed: in the Ex- 
chequer · chamber, and being from 


thence carried to the Houſe of Lords, 
the judgment of the Exchequer- | 


chamber. was there reverſed, and a 
deuire de novo awarded in T rin. J. 33 
G. 3. On this ſecond trial aſpecia! ver- 


dict was found: and the Court of K. B., 
without diſcuſſing the queſtion anew, 


declared that they retained their for- 
mer opinion. T. 34 G. 3. v. 683. ] 
9. If a factor, in conſideration of goods 
being conſigned: to him, accept bills 


drawn by the confignor, and pay part 


of the freight, and become inſolvent 
before the bills are due, and before 
the goods get into his adual poſſe ſſion, 
the con ſignor may ſtop them in tran- 
ſitu. Kialoch v. Craig, H. 29 G. 3. 


ni. 119. 783—(aftirmed in Dam. Proc. | 


ay 14, 17900. 
10. Where goods were conſigned to A., 
and on his becoming a bankrupt his 
albgnee went to the inn where they 


were arrived, and put his mark on | 


them, but did not take them away, 
becauſe they had been attached there 
by a creditor of the bankrupt ; the 
conſignor could not afterwards ſtop 
them becauſe were not then in 
 tranſfitu. Ellis v. Hunt; and v. Dawes, 


iii. 464 | 


| 306. 3. 22 
11. It is not neceſſary in order to deveſt 


taken by the hand: 
himſelf. 


BILL OF SALE: 

1. It is a general rule in the'transfes of 
chattels, that the poſſeſſion muſt ac-. 
company and follow the deed. Earwatds 
v. Harben, T. 28 G. 3. ii. 587 

2. Therefore where the conveyance is 
abſolute, the poſſeſſion muſt be deli- 
vered immediately: where it is en- 
ditional, it will not be rendered void 
by the vendor's continuing in poſſeſ - 
ſion till the condition be perſormed. 

8 | | FAS 11. 587 

3. An ab/elute conveyance of perſonalty, 
without poſſeſſion, is, iz point of lazy - 
fraudulent; and not merely ce 
of fraud. ii. 587: (See tits Easculor.) 


BOND; i» hol 
; „ el rs 
. Limitation of Ation.on, £64444 53 
1, The circumſtance of 20 years having 


elapſed without. any demand made, 
is of itſelf a preſumption that # bond 


bas been ſatisfied.” Ofevald v. Leigh. 


7. 26 / wee 
2. Satisfaction of a bond — 5 pre- 
ſumed within a leſs period, if any 
evidence be given in aid of the pre- 
ſumption; as if an account between 
the parties has been ſettled in the in- 
termediate time, without any no 
having been taken of ſuch à demand. 
A men 
3. But in either caſe it is only a ground 
on which the jury may preſume ſatiſ- 
faction, and is in itſelf nd legil bar. 


other buſineſs, and an increaſe of ſa - 
lary. Barker v. Wop of 26 C. 3. 
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350 BOND 111. 
: 2. But a bond for the fidelity of a clerk, 


who was taken into the ſervice of the 

+ obligees as a clerk in their ſhop and 
'  counting-houſe, is not diſcharged by the 
obligees taking another partner into 
their houſe; and the obligees may re- 
cover money received by the clerk 
after ſuch change of partners. Bar- 
clay v. Lucas, T. 26 G. 3. i. 291, u. (a). 
3. Such a bond is only as a ſecurity to 
the houſe of the obligees. i. 287 
4+ Under a bond of indemnity given by 
A., that B., who was appointed the 
8 agent of C. the receiver of 
his rents, and the manager of his 
eſlates, ſhould pay over to C. all rents 
which he ſhould receive, as alſo the 
increaſe and improvements thereof upon 
any new contracts or renewals of leaſes ; 
4. is anſwerable for all fines received 
by B, on renewing the leaſes, which 
were not paid over by him. Trish 
ociety v. Needbam, M. 27 G. 3. i. 482 


UT. Penalty. | 


x "IV 


BOND iv. 


and if an action be brought upon it, 


to compute principal, intereſt, and 
coſts, and on payment of the ſame 
ſtay the proceedings, under ſtat. 
4 Au. c. 16. , 13. Farquhar, Bart. 
v. Morrice, H. 37 G. 3. vil. 124 
7. Intereſt is due on ſuch a bond though 
not expreſsly reſerved. vii. 124 


| IV. Confideration. © 
1. Where a woman en ber marriage 


are entitled to their free - bench, gave 
a bond that the ſon of her intended 
huſband by a former wife ſhould have 


after the death of the huſband, on 

condition of his repaining the part of the 

houſe reſerved for her, Qc.; this was 
v. Juhabitants of Lopen, T. 28 C. 3. 


| ii. 50 
2. A bond given by an incumbent to 


1. In an action on a bond damages may 


be recovered for more than the pe- 
yalty. LZon/dale (H.) v. Church, E. 28 
. 11 388 
2. Therefore in debt on bond with condi- 
_ tiontoaccount for money to be received, 
the Court will not ſtay proceedings upon 
paying the penalty into Court. ii. 388 
3. The ot will order ſatis ſaction to 
be entered on the record in an action 


on a bond of indemnity, on the de- 


fendant's paying the penalty of the 
bond and the coſts of the action 
Milde v. Clarkſon, E. 35 G. 3. vi. 303 
4. If an inſtalment of an annuity ſecured 
by bond be not paid on the day, the 
bond is forfeited, and the penalty is 
the debt in law. Judd v. Evans, 7 
35 G. . vi. 399 
5. And therefore the defendant having 
been charged in execution for ſuch a 
penalty previous to the laſt inſolvent 
act, the Court refuſed to order that 
ſam to be reduced in the Marſhal's 
book to the ſum actually due for the 
arrears of the annaity, in order that 
he might take the benefit of that a&. 


\ vi. 


6. A bond in a penal ſum, conditioned | 


for payment of a leſs ſum generally, 
- without naming any day of payment, 
is Payable on the day of the date; 

| bt 


oy 


the patron, on preſentation, to re- 
fide on the living, or to reſign if he 


alſo not to commit waſte, Tc. on 
the parſonage- houſe, is good. Bag- 
ſhaw v. Boſley, M. 31 G. 3. iv. 78 
3. In ſuch caſe a licence to the incum- 
bent to abſent himſelf from the living 


4. In conſideration that H. would take 
B. as an aſſiſtant in his buſineſs as a 
ſargeon, for ſo long time as it ſhould 
pleaſe A., B. agreed not to practiſe 
on his own account for 14 years 
within ten miles of the place where 
A. lived, and gave a bond for this 

urpoſe: this bond was held good in 
— Davis v. Maſon, H. 33 G. 3. 
v. 118 

5. A bond given by a ſervant of the 
African Company conditioned to take 
poſſeſſion of the effects of perſons 
dying inteſtate in one of their ſettle- 


the ſame and remit the produce to 
the Company in Europe, to be by 
them delivered to the lawful admini- 
ſtrator, 1s a legal | 

Company v. Torrane, H. 36 G. 3. 1 
5 : Vl. 5 


| ditioned to be void if * 


the Court will refer it to the Maſter 


with a copyholder of a manor, where 
the widows of haſbands dying ſeiſed 


poſſeſſion of part of the copy hold eſtate 


held to be a good conſideration. R. 


did not return, to it after notice, and 


may be revoked. iv. 78 


ments on the coaſt of Africa, and ſell 


bond. Africas 


6. A bond given to an individual con- 


0 0 ew wc, cv a _. 


5. A common carrier between A. and B. 


BOND. 


| the obligee's agreeing not to proſe- | 


cute him) ſhould remove certain 
public nuiſances and not erect any 


others of the ſame kind, is good in | 


law. Fallowes v. Taylor, H. 38 G. 3. 
5 1 | vil. 475 


BRIDGES. 


Thoſe who are bound to repair a car- 
riage bridge, are bound to widen it, 
if the exigencies of the public require 
it. R. v. Cumberland C. Inhabitants, 
H. 35 G. 3. Vi. 194 


Ee. | Pe 


| 7 CARRIER. 


rriers are anſwerable for the loſs 


of goods while in their cuſtody as c- 


mon carriers, in all caſes, unleſs the 
loſs happen by the a& of God, or of 
the king's enemies. Hyde v. Trent 
Comp M. 34 G. z. v. 389 
2. A carrier is in the nature of an in- 
ſurer. : i. 33 
3. A carrier who undertakes for hire to 
carry goods is bound to deliver them 
at all events, except damaged or de- 
ſtroyed by the act of God or the 
king's enemies; even though the jury 
expreſsly find that the 8 were de- 
ſtroy ed without any actual negligence in 
the carrier. Forward v. Piltard, M. 
26 G. 3. | i. 27 
4. A carrier is liable for inevitable ac- 
cident, happening through the in- 
tervention of any human means, as by 
fire which began at another booth in 
a fair than that wherein the goods 
were placed, and afterwards ſpread 
thither. i. 2 


(employed to carry goods from A. to 
B. to be forwarded to C.) carried 
them to B., then put them in his 
warehouſe, in which they were de- 
ſtroyed by an accidental fire, before he 
had an opportunity of forwarding 
them; and held not anſwerable for 
the loſs. Garſſde v. The Proprietors of 
the Trent Navigation, E. 32 G. 3. 
. iv. 581 

6. Common carriers from A. wg 
charge and receive for cartage of 
goods to the confignee's houſe at B. 
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uſually unload, but which does not 
belong to them; they muſt anſwer 
for the goods if deſtroyed inthe ware. 
houſe by an accidental fire, though 
they allow all the profits of the car- 
tage to another perſon, and that cir- 
cumſtance be known to the conſignee. 
Hyde v. The Trent, Ic. Company, M. 
. | v. 38 
Whether the carriers would be liable 
in the above caſe, if they do not 
charge for cartage and wharfage ? 
its | v. 389 
7. In an action by the conſignor of goods 
againſt a carrier for non-delivery, 
where the plaintiff averred that the 
defendant undertook' to deliver, Ce. 
in conſideration of the hire to be paid 
by the plaintiff; proof that the hire 
was to be paid by the con/fignee was 
held to be no variance, the confignor 
being by law liable, Moor v. Fil/on, 
E. 27 G. z. i. 659 
8. The owner of a ſhip who takes goods 
for hire is not liable beyond the value 
of the ſhip and freight under 7 G.2. 
c. 15. /. 1. in the caſe of a robbery, 
in which one of the mariners is con- 
cerned, . by giving intelligence, and 
afterwards ſharing the ſpoil. Sutton 
v. Mitchell, M. 26 G. 3. i. 18. 75.— 
[and fee flat, 26 G. 3. c. 86. 


CASES DOUBTED oz DENIED. 


Anonymous, Cowp. 128. iv. 570 
Anonymous, Salk. 413. pl. 4. i. 380 
Auften v. White, Cro. Eliz. 214. ii. 475 
Bagg's caſe, 11 Rep. 99. ii. 355 
Belither v. Gibbs, 4 Burr. 2117. iv. 570 
Bellaſis v. Burbrick, Salk. 413, i. 3£0 
Blackwell v. Naſb, 1 Str. 535-1v. 103, 4 
Buſh v. Bates, 5 Burr. = iv. 570 
Cooper v. Chitty, 1 Burr. 36. [As to 
what is reported to have been ſaid by 
Lord Mansfield of Comberbach having 
miſtaken Lord Holt's opinion in Lech 
mere v. Thoroughgoed, 123.] iv. 412 
Cowveney's caſe, Dyer 209. Ji. 355 
Camber v. Wane, 1 Str. 426. ii. 28 
Forbes v. Fanſhaw, T. 24 G. 3. C. B. 
iv. 661 
Grentham v. the Hundred of Theale, 3 
Burr. 1723: i. 785 
Griffiths v. Williams, 1 Term Rep. 710 


— 


as to part. iv. 10 
Heyl v. Lunden, 3 Keb. 839. 


from a warehouſe there, where they 
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The King v. Bernet, 1 Str. 101. ü. 484 


— — Y, Gr, M. 16 G. 3. ii. 48 
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London (Bis) v. Efgtche, Dome Proc, 

| iv. 81, 82 

2; 53 69: | 
ER 90 6E. 2. c. 31. K. v. Bowen, H. 33 

41 bee 51573 in. 64. 67, 68. 70 G 5 i | 

1 Mulliner V. Wilkes, E. 23 G. 3- B. R. 

ii. 443 


„51783. | 
Long's caſe, 5 Co. N 
Lovie is caſe, 10 Reg. 5 u. 


4 
11 . 


Palmer v. Needham, 3 Burr. 1389. 
tt e e e iv. 570 
Pilford's caſe, 10 Co. 118. i. 72 
Pordage v. Cole, 1 Saund, 319. iv 763, 4 

1 Kol. Abr. 41 5. pl. 8. iv. 762. 764 


2 Kol. Hör. 303. pl. 27. iv. 398 
2 Kol. Abr. 30öõ. pl. 10. iv. 307 
2 Rol. Abr. 307. pl. 13. iv. 397 
Vaux's caſe, 4 Co. i. 69 


Uerfonv. Hernou, 3 Term Rep 539. 


ir. 5720 


See this Dig. tit. Bax RU T V. 6.) 
Wheeler's caſe, Gods, v. 218 308 


- Whitechurch, ex parte, 1 Ath. 58. i. 266 


M inabam v, Glere, Cro. Elia. 130. ii, 231 


- CERTIFICATE. OP 
1. A certificate by juſtices of the peace 
that a highway (indicted) is in repair 
is a legal inſtrument, recognized by 
the courts of law, and admiſſible in 
evidence after conviction when the 
Court are about to impoſe a fine. R. 
v. Marubey, Bart. E. 36 G. 3. vi. 619 
2. And conſequently it is illegal to con- 
ſpire, to pervert the courſe of juſtice, 
by producing a falſe certificate in 


evidence to influence the judgment of | 


the Court. vi. 619 
3. The origin of theſe certificates not 
now to be traced. vi. 635 


4. Certificates of biſhops with reſpect to 
marriage are received in evidence. 

| vi. 637 

5. So were formerly certificates from 
the captain of Calais. vi. 637 
6. So are the certificates of the Judyes 
in Wales, reſpecting the practice of 
their courts. 


CERTIORARI. 
I. In what Cafes grantable. 


r. A certiorart hes to remove a convic- 


tion on ſtat. 16 G. 3. c. 30. (to pre- 
vent the ſtealing of deer) if the de- 
f-ndant has net appealed to the Quar- 


ter de ſſions. 


vi. 638 


u. 89 


CEkRTIORARI I. 
2. Qu. — Whether the Court will grant | 


a cerliorari to remove an order. of 
. . Seſſhons by which a ſoldier is continued 

in_cuſtody on a charge of being the 
father of a baſtard child, under ſtat. 


v. 156 


. | | 
3. An indictment found at the Quarter 


Seſſions on ſtat. 1 V. & M. c. 18. 
for diſtufbing a diſſenting congrega- 
tion, may be removed into this court 
by certiorari before verdict. R. v. 
Haube, H. 34 C. 3. V. $42 
4: No certiorari lies to remove an indit- 
men on ſtat. 30 G. 2. c, 24. / 1. for 
obtaining money by falſe pretences. 
The King v. Young, E. 28 C. 3. fi. 472 
If a ſtatute, creating an offenee, give 
cognizance of it to one juſtice, with an 
appeal to the Seſſions, and take away 
the ceriiorari, as to all the proceed. . 
ings, and afterwards further powers 
for the puniſhment of the offender are 
given to the Seſſions, by another ſta- 
tute which does not take away the 
certiorari ; the clauſe for taking away 
the certiorari in the former act cannot 
be extended to the proceedings under 


wi 


UL . 
6. Therefore where there have been 
proceedings under both ſtatutes, thoſe 
under the former act cannot be re- 
moved, but thoſe under the latter may. 

u. 73 
7. The Court of B. R. will not A 
certiorari to remove the record and 
proceedings out of a court leet, in 
order to inquire into the propriety of 
an amerciament, where the fine. has 
been eſtreatedin to the Duchy-cham- 
ber of Lancaſter, and paid. R. v. Hea- 
ton, M. 28 G. z. | ii. 184 
8. The Court will not grant a certiorari 
to remove the aſſeſſments of the land- 
tax. But if an information be moved 
for againſt the commiſſioners of the 
land- tax, the Court will admit an at- 
te ſted copy of che aſſeſſment as evi- 
dence, inſtead of the original. The 
King v. King and others, H. 28 G. 3. 
n , Ih 23 

9. Neither will a cerrierari be grant 
to rempve a poor rate, on actount of 
the public inconvenience.. f. 235 
10. The Court will grant a certiorars to 


remove an inditment fora miſdemea- 
EIN 5 e 


the latter. R. v. M. Terrett, M. 29 
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nor from the Great Seſſions in Wales | 


into this court. R. v. Griffith, E. 30 
4 ROT e eee 


G. Jn: | = 34 
11. It is diſcretionary in the Court to 


grant or refuſe a certiorari to remove 
a conviction before juſtices of the 
peace: and if the Court ſee that the 
Juſtices have drawn the proper conclu- 
fion from preſumptive evidence, they 
will not grant a certiorari, R. v. Baſs, 
. v. 251 
12. The Court of X B, will not quaſh a 
writ of certiorari becauſe the damages 
laid in the record below, which was 
an action of aſſault againſt exciſe- offi- 
cers, were under 40s. there being 
reaſon to believe that they could not 
have an impartial trial below. iv. 499 


13. The Court quaſhed a certiorari, 


which was iſſued. before, but not 
ſerved until after, a judgment on an 
indictment for a miſdemeanor. X. 
v. The Inhabitants of Seton, T. 37 G. 3. 
| | vii. 373 
14. After judgment the record can only 
be removed by a writ of error. 


vii. 373 | 


II. On whoſe Application, and in what 
| Manner . : 


1. A certiorari is granted of courſe on 
the application of the Crown. K. v. 
Eaton, M. 28 G. 3. i, 89 

2. Secus, on the application of a de- 
fendant; he muſt lay ſome ground for 
it before the Court. n. 89 

3. The general words of the ſtar. 25 G. 2. 
c. 36. J 10. that no _inditment for 
keeping a diſorderly houſe ſhall be 
removed by cerbiorari, do not reſtrain 
the Crown from removing the indict- 
ment by certiorari ; there being no- 
thing in the act to thew that the Le- 

iſlature intended that the Crown 
| ſhould be bound by it. R v. R. Da- 
dies, E. 34 G. 3. „„ RHO 

4. A certiorari to remove an indictment 
of an exciſe-officer from the Seffions 
was granted on the motion of the At- 

torney- General, without any affidavit. 
R. v. Stannard, H. 31G. 3. iv. 161 


5. An indidment for not repairing a 
county bridge may be removed by| 


certiorari at the inſtance of the pro- 
 ſecutor, notwithſtanding the general 
words of ſtat, 1 Ann. c. 18. / 5. that 

| | 


no ſuch inditment ſhall. be removed 
by certiorari, N. v. The Inhabitants 
of the County of Cumberland, H. 35 
G. 3. 5 vi. 194 
6. It is no objection to a certiorari to 
remove a preſentment of a road made 
by a joſtice of peace under the 24th 
ſeQion of 13 G. 3. c. 78. that it is 
proſecuted by another han the juſtice 
preſenting, if it be by his conſent. 
The King v. The al of Pen- 
derryn, H. 28 C. 3. ii. 260 
7. The party proſecuting a cer/iorari to 
remove a conviction, Ic. muſt him- 
ſelf enter into a recognizance with 
two other perſons to proſecute it with 
effect, Sc. by 5 G. 2. c. 19. ½ 2+ 
R. v Boughey, E. 31G. 3. iv. 281 
8. A certiorari to remove à conviction 
muſt by 13 G. 2. c. 18. ½ Fg. be a 
plied for within ſix months after the 
date of ſuch conviction. iv. 281 
9. The fix days? notice required by that 
ſtatute before any application for a 
certiorari to remove proceedings by 
juſtices of the peace, muſt be given 
before making the motion for a rule 
to ſhew 8 why ſuch certiorari 
ſhould not be granted. R. v. Fuftices 
of Glamorganſhire, T. 33 G. 3. v. 279 
10. The Court will not grant a certio - 
rari to a defendant after he has ap- 
pealed to the Seſſions, pending ſuch 
appeal. R. v. Sparrow, H. 4 59 3. 
U. 1 s . 
11. If a defendant who has been con- 
victed on an indiftment in an inferior 
juriſdiction, remove the record here 
by certiorari between verdict and 
judgment, with a view of making 
- objeRions to the indictment in arreſt 
of judg meat, this Court will ſend the 
record back by procedendo, without go- 
ing into the objections to the indict- 
ment. R. v. Fackjon, H. 35 G. 3. 
5 vi. 145 
12. If che defendant wiſh to take the 
opinion of this Court on the ſuffi- 
ciency of ſuch an indiftment, he muſt 
remove the record here by writ. of 
error after judgment below. vi. 145 


1. No coſts are due on a certiorari re- 
moving ſummary proceedings, unleſe 


a recognizance be entered into at the 
2 time 


— 


mY 
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time of removing the proceedings. 
But it is diſcretionary in the Court, 
whether they will grant a certiorari; 
and in future they will compel the 
arty to enter into a recognizance. 

| — was in the caſe of e 
ottery act. R. v. Jentinſon, M. 

26 G. — EM = 3 $2 
2. Under the zd ſect. of ſtat. 5 V. © 
M. c. 11. for regulating the removal 
bf indictments from the Seſſions by 
certiorari, the repreſentatives of the 


proſecutor are entitled to the coſts 
taxed during his life, though no per- 


ſonal demand was ever made by him. 
R. v. R. Chamberlayne, H. 26 G. 3. 
8 i. 103 


IV. Returns to. 


. Upon a certiorari to remove a con- 
viction by a juſtice of peace on the 
deer act, 16 G. 3. c. 30. a return 
that the record is returned to the 
Seſſions, and that a copy is annexed 
to the writ, is ſufficient; for juſtices 
ought in all caſes to return convic- 


tions to the Seſſions, whether an ap- 


peal lies or not. R. v. Eaton, H. 28 
Ii. 285 


„ : 
2. Third perſons cannot object to the 


miſdirection of a certiorari to remove 
a cauſe from an inferior court, if the 
proper officers in whoſe keeping the 
record was, waive the objection, and 


return the record upon ſuch writ, ' 


Daniel v. Phillips, H. 32 G. 3. iv. 499 


CHICHESTER CHURCH, 
[See alſo tit. Manvamvus; VisrToR.] 


1. The election of a canon reſidentiary 


is in the dean and canons. Chiche/er 
Bp. v. Harwood, E. 27 G. 3. i. 650 


. The dean has no caſting voice. ib. 


3. The canons have a right to vote b 
proxy. | ib 


—— 


CHosk IN ACTION. + 


1. An aſſigument of a choſe in action 
need not be by deed. Howell v. Mac 
Ivers, E. 32 G. z. iv. 690 


2. Comments on aſſignments of cheſes in 
action per Buller, J. iv. 340 


3. Though a cho in action cannot 


ſriciy in law be aſſigned, yet in 


—— — 
. 


© - COMMON. 


equity it may : and in the caſe of a 
policy of inſurance, the Court will 
ſo far take notice of an aſſignment as 
to permit an action to be brought in 
the name of the aſſignor. Delaney v. 
Stoddart, M. 26 G. 3. i. 26 


[And ſee Winch v. Keeley, tit. Baux - 


RUPT X. 1, 2.] 


COMMISSION DEL CREDERE. 


Is an abſolute engagement to the prin- 
cipal from an inſurance-broker, and 
makes him liable in the firſt inſtance, 
and at all events ; though the princi- 
pal may reſort to the underwriter as 


a collateral ſecurity. Grove & al, 


v. Dubois, H. 26 G. 3. I. 312 


[See further for the general nature of 


a commiſſion de eredere, the caſe of 


Mackenzie & al. v. Scott, in Dom. 


Proc. igth Dec. 1799. ] 


COMMON. 
I. Preſcription for. 


1, Common for cattle levant and couch- 
ant cannot be claimed by preſcription, 
as appurtenant to an houſe without 
any curtilage or land. 
Hargreave, M. 33 G. 3. v. 46 


2. Levancy and couchancy means the 


poſſeſſion of ſuch land as will keep the 


cattle claimed to be commoned du- 


ring the winter. v. 46 


II. Incloſure and Appropriation. 


1, The lord has no right, under the ſta- 
tute of Merton, to incloſe and approve 
the waſtes of a manor, where the te- 
nants of the manor have a right to dig 
gravel on the waſtes, or to take eſto- 
vers there. Duberley v. Page, E. 28 
6. 3. 8 ii. 391 

2. A cuſtom in a manor, that any per- 
ſon being deſirous of inclofing- may 
apply to the Court, Qc. firſt obtain- 
ing the conſent of the lord, does not 

abridge the lord's common. lau / right 
of incloſing without any ſuch appli- 
cation, provided he leave à common 

ſufficient for the tenants. . 392 


» Ho 
3. Any perſon who is ſeiſed in ft of 


part of a waſte within a manor may 
approve, leaving a ſufficiency. of cam- 


the manor, Glover v. Lane, 
4. A 


& 


Scholes v. 


mon, though he be not the lord of . 
1 Sf A 30 
i. 44 


fe of a 


urt will 
ment as 
ught in 


laney v. 


i. 26 


Bank- 


ERE. 


e prin- 
r, and 
ſtance, 
princi- 
riter as 


& a, 


1. 112 
ture of 
eaſe of 


I. Garcharging, or othornifs injuring. 


COMMON II. Ii... 


by 


meſſuages, c. within a manor have 
had aſſigned to them by the Moſs- 
Reeve certain portions of the common 
to be held by them in ſeveralty for 
digging turves, c. called Moſs- 
Dales, and have incloſed and ap- 
proved ſuch moſs dales, (after clear- 
ing them of turves,) and held them 
ſo incloſed in ſeveralty, diſcharged 
from all right of common, is good in 
law, Clarkſon v. Woodhouſe, M. 23 
G. 3. B. K. vi. 412, . (a). 
5. The lord of a manor, or his grantee, 
may incloſe and approve part of a 
common againſt tenants having com- 


mon of paſture, notwithſtanding they | 


have alſo ſome other right on the 
common, as a right to dig for ſand, 
tc. if he leave ſufficient common of 
paſture. Shakeſpear v. Peppin, T. 36 
G.3. 5 | vi. 741 
6. By a grant of a manor with an ex- 
ception of the waſtes, they arc thereby 
ſevered from the manor, though the 
copyholders continue to have a right 
of common thereon by immemorial 
cuſtom ; and after a grant of the 
ſoil of thoſe waltes to truſtees for the 
| = of the copyholders in free ſocage, 
the lands when incloſed will be free- 
hold and not copyhold. Revell v. 
Jodrell. E. 28 G 3. li. 41 
7. Where by the terms of an incloſure- 
act for incloſing the waſtes of a ma- 


nor, a certain portion was to be made | 


to the lord in lieu of his right and in- 
tereſt in the ſoil, and the reſidue was 


to be allotted to the ſeveral tenants in 


fee, diſcharged from all cultomary 
. tenures, c., a ſaving clauſe, reſerv- 
ing to the lord of the manor all ſeig- 
nories incident to the manor, and all 
rents, fines, ſervices, Sc., and all 
other royalties and manerial j uriſdiction 
whatever, will not reſerve mines un- 
der thoſe allotments: to the tenants, 
though it appear that there was a ſub- 


ſiſling leaſe of ſuch mines at the time | 


the act paſſed, granted by the lord of 


the manor.  Towniey v. Gib, M. 


1. One commoner, ho has ſurcharge, 


4. Acuſtom; that the owners of ancient | 


| 


Ii tbe defendant's preſente. 
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againſt another for ſurcha the 

common. Haben v. Todd, M. 31 
G. 3. iv. 71 


2. A commoner cannot juſtify cutting 
down trees planted by the lord on the 
waſte, though there be not à ſuffici- 
ency of common left; but his remedy 
is by action on the caſe, or by aſſiſe. 
Sadgrove v. Kirby, M. 36 G. 3. vi. 483 
3. But if the lord totally exclude'a-com-- 
moner from the common, the com- 
moner may do whatever 1s neceſſary 
to let himſelf into the common. vi. 485 


4. The right of commoners in a com- 
mon may be ſubſervient to the right 
of the lord in the ſoil; fo that the 

lord may dig clay-pits there, qr em- 
wer others to do ſo, without leav- 
ing ſufficient herbage for the com- 
moners, if ſuch a right can be proved 
to have been always exerciſed by the 
lord. Bateſon v. Green, M. 34 G. z. 
1 V. 411 

5. So the lord may, with the conſent 

of the homage, 22 part of the ſoil 
of the common for building, if he has 
immemorially exerciſed ſuch à right. 
Folkard v. Hemmott, Sitting after E. 
16 E. C. B. v. 41, u. 
6. The immemorial exerciſe of ſuch a 
right by the lord is evidence that he 
reſerved that right to himſelf when ha 
granted the right of common to the 
commoners. v. 417 


CONVIC Trix. 
| I. Evidence, Statement of. 
Conviction quaſhed becauſe the wit- 


neſs was not ſworn and examined in 
the defendant's preſence. R. v. T. 
S. Crowther, H. 26 G. 3, i. 125 
2. It is not ſufficient to read over the 
depoſition of a witneſs in the defend- 
_ ant's preſence, i. 125 
3- But if the defendant confeſs the 
charge, the irregularity is cured. 
R. v. . Hall, H. 26 G. 3. i. 320 
4+ In a conviction, if the defendant ap- 
pear and plead, and the evidence 
given on the /ame day, the Court will 
imntend that the evidence was giren 
1. 18 


may nevertheleſs maintain an 


5. It is a objection to 4 con viction, 
| - that 5 — 5 that the evidence 
"ny Was 


7 
5 


— 
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was given in 
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CONVICTION II. IV. 


the defendant's pre- f 
RET „„ 0 


ſeers of the poor of the pariſb for the 
uſe of the . the pariſh) to the 
overſeers of the poor of a townſhip, 
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| IT. Form of. _ | 
1. It is no objection to a conviction to 
ſtate that the in former came and gave 
the juſtice to be informed, c. in the 


Preterperfect tenſe. R. v. S. Hall, 


7. 26G. 3. i. 320 
2. A conviction muſt contain an adjudi- 
cation, whether the puniſhment be 
or be not fixed by ſtatute, R. v. 
FJ. 4. Harris, E. 37 G. 3. vii. 238 
3. Where the coaviction, after ſetting 
forth the evidence, ſtated, ** there» 
upon the defendant, on, &<c., at, c., 
before me, &c., by the oath of one 

_ credible witneſs, according to the 
form of the ſtatute is convicted ;** it 
Was held to be an adjudication by the 
juſtice, that he is convifed of the of- 
fence. | ii. 18 
4. A commitment on ſtat. 17 G. 2. c. 5. 
lte vagrant aR,) muſt be a commit- 


ment in execution, [ſee Bait VII. 5. 


R. v. Brooke, ] and is therefore bad if 
it merely ſtate the charge, and order 
the party to be committed for ſafe 
cuſtody till the ſeflions, without con- 
victing the offender of the charge. 
R. v. Rhodes, E. 31 G. 3. iv. 220 
5. Outlawry is a convichion within the 
meaning of 14G. 2. c. 6. /. 1. againſt 
> - ſheep-ſtealing. R. v. Yandell, H. 32 


, iv. G21 


6.. An allegation in an inforwation, that | 


the defendant bought a certain 
quantity of wheat containing divers, 


to wit, fifteen buſhels,” is ſufficiently | - 
certain. R. v. J. Arnold, T. 33 G. 3. 


a DORM, ® > an 
7. Where juſtices of the peace are re- 


© quired by a penal ſtatute to diſtribute 
the penalty on conviction among cer- 
tain perſons according to their diſcre- 
tion, an adjudication that the ſorſeit- 


ure be diſpoſed of as the law: direds, 
zs bad, and the Court will quaſh the 


cFConviction. R. v. Dimpſy, M. 28 


iden e ks, 5: Iv 96 
8. Iv ſuch caſes the juſtices ought to ad- 


proportions 


+; Judge! what the ſeveral 


9+ A conviction, adjudging-a diſtribu- 
tion of 


xt of à fi 


cannot be ſupported. R. v. V. Prieft, 
H. 36 G. z. vi. 538 
10. Whether the conviction could be 
ſupported, if it appeared on it that the 
townſhip maintained its own poor ſe- 
parately ? vi. 538 


III. Game Laws : (and ſee po V.) 
1. In a conviction on ftat. 5 nr. c. 14, 
for killing game, the evidence need 
not negative every ſpecific qualifica- 
tion under ſtat. 22 & 23 Car. 2. c. 25. 
R. V, T. C. Crowther, H. 26. G. 3 

| 13 1. 125 
2. In a conviction on / 4 of the ſtat. 
6 Ann, c. 14. evidence that the de- 
ſendant kept and uſed a gun to kill 
and deſtroy the game, was held ſufe 
ficient, R. v. R. Thompſon, T. 27 G. 3. 

17¹ 
3. Proof that the defendant . did keep 
and uſe a gun to kill and deſtroy the 
game, is ſufficient evidence to ſup- 
port a conviction on the game Jaws, 
though the witneſs add his reaſons 
for believing it, ** that the gun was 
fired by the defendant, who was 
walking about a piece of ground at 
H. with that apparent intent.” R. 
v. Davis, H. 35 G. 3. vi. 177 


IV. Lottery As. 
1, Conviction on ftat. 22 G. 3. c. 47» 
for inſuring a ticket in the lottery au- 
thorized by 25 G 3, quaſhed, becauſe 
the information did not ſtate that the 
ticket on which the inſurance. was 
made was a ticket in the fate lottery. 
K. v. Trelawney, E. 26 G. 3. i. 222 
2. Con vid ion on the ſame act quaſſied 
becauſe the evidence did not ſtate the 
- offence to have been committed where 
laid. R. v. Jeffries, E. 26 G. 3. 
; 24 4 4 F 
3. Conviction on the ſame act for the 
. ſaid offence, where there were two 
diltint offences charged in the in- 
formation, was held bad. KX. v. Sa- 
lomons, E. 26 G. 3. 4.249 
4. An unſtamped agreement to ſell a 


| ſhare of a ticket in the lottery, beſore 


the tickets are depoſited} wien the 
? | — commiſ - 
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2. Two perſons: cannot be convicted in 


CONVICTION v. Vl. 


commiſſioners, is within the penalty] 


inflictea by / 21 of that act. R. v. 
Hawkſworth, M. 27 G. 3. 1. 450 


V. Separate Penalties. 


1. 2uere, Whether a perſon can be 
convicted of two diſtinct penalties in 
the ſame information ? but if he can, 
he ought to be convicted of both. 

7 


i. 249 


ſeparate penalties under ſtat. 5 Ann 
c. 14. % 4. for uſing a greyhound'to 


COPYHOLD. ' 57 


VII. Sarpluſage in. 
1, Surplaſage will not vitiate a convic. 
tion, og iv. 767 
2. If a conviction under ſtat. 31 G. 3. 
c. 21. / 4. which enacts that all 
convictions againſt that act may be 
made out in the form or to the e 
following, (giving the form,) eon- 
tain all the ſubſtantial parts of that 
preſeribed, it is good, though it alſo 
contain ſomethiag more. K. v. F. 
Jeſferies, T. 34 G. 3. iy. 757 


; 3. Where An in former need not nega- . 


tive any of the exceptions in a ſtatute, 


deſtroy game. R. v. F. Bleaſdale, 


. 5 iv. 809 


3. Each of ſeveral defendants convitted | | 


on ſtat. 1 W.& M. c. 18. for dif- 
turbing a diſſenting congregation, is 
liable to the penalty of 20 J. impoſed 


by that act. R. v. Hube, H. 34 G. 3. 


v. 542 


VI. Qazaſbing, or appealing from. 

1. The Court, on deciding on the le- 
gality of a conviction, cannot take 
cognizance of any fact contained 
in the certiorari, by which the con- 
viction is removed. R. v. J. Lifton, 

„340. % ©. Ho nas; vng38 

2. And therefore they refuſed to quath 

à conviction on ſtat. 12 GC. 2. c. 28. 


directing the penalty to be diſtrihuted 
according to that act, though it ap- 


peared in the rertiorari that the con- 
viction was made at one of the ſeven 
public offices eſtabliſned by tat. 32 
G. 3. c. $3. Which directe that all 
penalties levied by the juflices under 
that act ſhall be paid to the receivers 
appointed by that act. v. 338 
3. J. Even if that fact had appeared 
on the conviction, Whether it would 
have been a legal objection io the 
conridong#.:; | 53) 17.34 
4. The Legiſlature did not intend by 
ſtate 32 G. 3. c. 53. do alter the form. 


of convictions; and until the convic- 


tion, the receiver cannot maintain an 


action ſor money had and received to 
recover the ſum: per Bullen, J. v. 341 | 


5. An appeal againſt a conviction on 
ſtat. 24 G. 3. c. 21. ſor not entering 
horſes, c., muſt be to the Quarter. 

Seſſons next after the canvictioꝝ, and 

dot after the execution, - Frier v. 


Hat, M. 2716. . 1, 414 = 


but negatives ſome of them only, that 
part of the information will be rejeQ- 
ed as ſurpluſage. f: < by» FLO 
4. An information founded on a penal 
ſtatute muſt negative the exceptions in 
the enacting clauſe creating the pe- 
nalty, and alſo thoſe contained in a 
preceding ſection to which the enact- 
ing claute refers in expreſs terms. 
K. v. J. Praiten, H. 36 G. 3. vi. 359 
COPYHOLD. - 
I. Caftom effential ta. "og 
1. Cuſtom is the very eſſence of a co- 
pyhold ; and if the cuſtom be ſilent, 
the common law muſt regulate the 
courſe of deſcent. Dem d. Good- 
win {f al. „» Spray, M. 27 G. 3» 
We 8 1. 474 
2. A copyhold cannot be created by 
operation of law, but muſt have been 
demiſed and demiſable by copy time 
out of mind. | Revell v. Jadarell, E. 
28 C. 3. ü. 415 & 705 
3- A lord of a manor cannot ſeize a co- 
pybold eſtate as forfeited pro agi 
tenentis, without a cuſtom. Noe d. 
Tarrant. V. Hellier, E. 29 G. 3» 
| 1 249267. i£059-8-496 I 268 
4+ Therefore, where on the death of a 
copyholder of inheritance; the lord, 
after three proclamations for the heir 
to come in, ſeized the eſtate into his 
hands, and afterwards- granted it in 
fee to another, the Court conſidered 
it as an ab/olute ſeizure, and conſe - 
quently - irregular; there being no 
cuſtom to warrant it; and being ir- 
regular as an abſolute - ſeizure, it 
lord as a eiue guouſyue. Iii. 162 


GE II. Fine 


—— j 7j 7˖ç%r* wn, — 
_ ——— — . 0p Any 


II. Fines on Admiſſion. 


1. A covenant made by a copyholder 
with a ſtranger to aſſign and ſurrender 


his copyhold to him, which covenant 


is afterwards preſented by the ho- 
mage, does not give the lord any 
right to a fine. R. v. Hendon, (Lord 
of Manor,) E. 28 G. z. ii. 484 
2. A. a copybolder covenants to aſſign 
and ſurrender to B., which covenant 
is preſented by the homage, but be- 
fore any ſurrender B. aſſigns his in- 
teteſt to C., to whom A. ſurrenders; 
Ci. has a right to be admitted, on 
payment of a fine for his own admit- 
. tance only, 


III. Forfeiture of. 


holder be a feme covert at the time 
of the anceſtor's death, and the lord 


© ſeize the whole eſtate, (in default of 


the heir's not coming in to be admit- 
ted after three proclamations,) with- 


out firſt appointing an attorney or | 


uardian for the feme covert, accord- 

ng to the requiſites of /. o G. 1. c. 29. 

a ſeizure of the whole eſtate is irre- 
gular, though it be not known to the 
lord that one of the heirs is a feme 
covert. Nor d. Tarrant v. Hellier, E. 
29 C. 3. iii. 162 
2. A forfeiture by a copyholder's levy- 
ing a fine may be waived by the lord. 
itt, 162 

3. A forfeiture of a copyhold eſtate can 
only be taken advantage of by him 
who 1s lord at the time of the for- 
feiture, except in thoſe caſes where 
the act of forfeiture deſtroys the 
eſtate, | iii. 162 
4+ A fine levied by a copyholder who 
continues in poſſeſſion, is void as 
againſt the lord. ti. 162 
5. Whether the lord's right of entry 
for a forfeiture is not barred after 
twenty years by the ſtatute of limita- 
tions ? 2s. It. 162 
6. The proclamations need not enume- 
rate the particular eſtate of which the 

- tenant died ſeiſed. Ni. 162 
7. Nor is it neceſſary they ſhould be 
+ proved by vivã voce teſtimony; the 
entry in the «court-rolls is ſufficient. 
knight: iii. 162 


” 


| 


le 484 | 


1. If one of ſeveral co-heirs of a copy- | 


= COPYHOLD n. V. 


| 


IV. Surrender, Ege of © 
1. The title to copyhold lands relates 


to the ſurrender, as agaiaſt all perſons 
but the lord: ſo that the ſurcenderee 


ſurrenderor on a demiſe laid between 
the times of ſarrender and admittance. 
Holdfaſt d. Woellams v. Clapham, H. 
27 G. 3. =: "+ ks Wi 
2. The ſurrenderor, before admittance, 
is conſidered as a truſtee for the ſur- 


" renderee: and as between them ad- 
mittance is not at all neceſſary to 


maintain ejectment. i. 


mittance, can recover againſt the 
lord, or a ſtranger ? u. i. 600 
4. In order to effectuate the intention of 
the parties, the Court will conſtrue 
the word or to mean and, as 
well in a ſurrender of copyhold pre- 
miſes as in a will, Wright v. Kemp, 
M. 30 G. 3. ii. 470 
5. Therefore where the ſurrender was 
to the ſurrenderor himſelf for his life, 
and after his deceaſe to his widow 
durante viduitate, and upon her de- 
ceaſe or marriage, to V. Wallis for 
life, remainder to the iſſue of his 
body ; with a proviſo that in caſe 
V. Ii. ſhould die in the lifetime cf 


remainder to the ſurrenderor's right 
heirs 3 the iſſue of . V. were held 
entitled to the premiſes after the 
death of the ſnrrenderor and his wi- 


6. A ſurrender of copyhold lands to the 
uſe of a will, oaly operates on the 
eſtate which the ſurrenderor. has at 
the time of the ſurrender, Doe 4. 
Thbott v. Cowling, M. 35 G. 3. vi. 63 

7. And therefore if a copyholder, hav- 
ing an eſtate pur autre vit, ſurrender 
all his eſtate in poſſeſſion, remaĩnder, 

or expectancy, to the uſe of his will, 
and afterwards take the fee by de- 
ſcent, and then difpoſe of the ſee by 
will, the fee will not paſs by it. vi. 63 
[ See tit. Devise.] Fl | 


V. Timber, 


three lives to a man and his heirs, 


and he has no power of * 


back from the time of the admittance 


may recover in ejectment againſt the 


3. Whether the ſurrenderee, before ad- 


the ſurrenderor, ox without iſſue, c. 


dow, although . V. died in the 
lifetime of the ſurrenderor. iii. 470 


1. Where a copyhold is gran anted for 
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COPYHOLD.. 


the lord to renew on the falling in of | 
the lives, the copyholder cannot cut 


timber growing on the eſtate. Mar- 


diner v. Elliot, M. 29 G. 3. i. 740 

2. Secas, if the copyholder has a power 

of nominating his ſucceſſors. ii. 745 
CORONERS. 

The coroners of franchiſes that do not 


contribute to the county rates, are not | 


entitled to the fees given by ſtat. 25 
G. 2. c. 29., Or to any fees to be 


paid by the county. R. v. The Fuſtices 


of M. R. Yorkſbire, M. 37 G. 3. 
Vil. 52 


CORPORATIONS. | 
I. Bye-Laws, of their making. 


1. A corporation. created by /et/ers pa- 


tent, with a power of making bye- 
laws, cannot make any laws to incur 
a forfeiture. Kirk v. Nowill, H. 26 
G. 3. „i 
2. Neither can a corporation, created 
by ac of parliament, unleſs ſuch a 
power be expreſsly given. i. 118 
3. A corporation cannot make a bye- 


law contrary to their conſtitution. 
vi. 736 


4. Therefore, where a charter directed 


the election of ſenior bailiff to be 
made by a majority of a ſelect body, a 
bye-law giving a caſting vote to the 
preſiding officer in caſe of an equality 
of votes, was held to be bad. R v. 
Ginever, T. 36 C. z. vi. 732 
5 A bye-law requiring the indentures 
of apprenticeſhip of ſuch who are 
bound apprentices to freemen to be 
iarolled within four months from the 


date, in order to entitle themſelves to 


their freedom, ſeems good. R. v. 
Marſhal, T. 27 G. 3. 11. 2 


6. A bye-law made by a company in a 


corporation to reſtrain the number of 

apprentices to be taken by any of the 

members, is void. R. v. Coopers” 

Company , Newcaſtle-upon-Tyne, E 
: 38 C, 3. 1 i: 22 


II. Charters. mY 

1. Acceptance of charters, their vali- 
dity, and pleadings in ue warranto 
informations. See K. v. Anery, H. 
27 C. z. . 


Vi. 543 


1. 575 


CORPORATION II. 111. 59 


2. Where the words of à charter re 


doubtful, they may be explained by 
contemporanenus uſage. 

in. 279: iv. 821 

3. 2u. Whether ofage may be pleaded to 

aſſt the Court in the conſtruction of 

a doubtful charter? vi. 268 

4. A charter, direQing an el:Qion to be 

made by the remaining members of a 

definite body of a corporation, is good 

in law. X. v. S. Hoyte, M. 36 G. 3. 

vi. 430 

5. In a preſcriptive corporation, an 

uſage to this effect is evidence of ſuch 

a charter, Vi. 439 


6. Conſequently, in either caſe, a perſon 


is well elected by a majority of the 
ſubſiſting members as diſlinguiſhed 
from a majority of the full body. 
ws vi. 430 
7. The conſtitution of a corporation; as 
ſettled by act of parliament, cannot 
be varied by the acceptance of any 
charter inconſiſtent with it. R. v. 
Miller, E. 35 G. z. vi. 268 
8. A charter granting juriſdiction to 
borough magiſtrates over a diſtrict 
not within the 3 does not ex · 
clude the county juſtices without ex- 
preſs words. Blankley v. Winſtanley, 
EZ. 29 G. 3. in. 279 
9. And though ſuch charter contain 
words of reference to former charters 
in which excluſive juriſdiction is given 
to the borough juſtices within the bo- 
rough, and add that they ſhall have 
juriſdiction within the new diſtrict in 
tam amplis modo & forms, &c., yet if 
there be in the latter charter a ſavin 
clauſe of the rights of the crown an 
of all other perſons, the borough juf- 
tices have only a concurrent juriſ- 
diction with the county magiltrates, 
| n "lo" BIS 
10. The juriſdiction of county Juſtices 
can only be taken away by expreſs 
avords. ini. 279 
11. Semble that a ion cannot 
make a fraternity. R. v. Cops 
Company Nææucaſtle· upon Nas Z. 
III. Difelution and Revival. 
1, A judgment of ſeizure gquon/quit,” Ke. 
agaiaſt a corporation, in default of 
appearance, operates as à final Judg- 
ment to diſſolve the ns 
Y 
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— —4— 2 — —— ——— — 


they do not appear in the ſame term, 
or the next at fartheſt. R. v. Amery, 
T. 28G. 3. ii. 515 to 569 


2. The only uſe of a final judgment in 


ſuch. a caſe is to ſhew the crown's 
election to take advantage of the for- 
feiture: but any other matter of re- 
cord, ſhewing the election, may 
equally anſwer the purpoſe. ii. 568 
3+ Therefore a new charter of incorpora- 
tion granted after that time to a new 
body of men in the ſame place is 

| 33 notwithſtanding a charter of re- 
itution be afterwards granted to the 


old corporation: and ſuch charter | 


of reſtitution is abſolutely void, 
bi -” Bs - $000 

4. A power reſerved to the crown in a 
charter of incorporation to amove, by 
order of council, one or more of the 
corporators, which charter alſo de- 
clared-that all or any of them ſo amoved 
ſhould actually and without further 
proceſs be amoved, and which alſopro- 
vided at the ſame time. that upon ſuch 
amotion the remaining corporators 
might proceed to fill up the vacancies, 
cannot be exerciſed to ſuch an extent 
as not to leave a ſufficient number to 
make a re · eledion; and therefore an 


amoval of all is illegal and void. 


ii. 568 
$5. When an integral part of a corpora- 
tion is gone, and the corporation has 
no power to reſtore it, or to do an 
corporate act, the corporation is 10 
far diffolved that the Crown may 
grant a new charter. R. v. J. Pa/- 
more, E. 29 G. 3. . $99 


6. The proclamation of James II. in 
the fourth year of his reign, for re- 
ſtoring corporations to their ancient 
_ charters, ©c. operates (when accept- 
2 as a grant of revival to ſuch of the 
old corporations as had ſurrendered 
their corporate franchiſes to Charles 
the Second, (but which ſurrenders 


were not. inrolled,) who had granted 


new charters; and overturns ſuch 
new charters. Newling v. Francis, 
IJ. 29 C. 3. „ 
7. The corporation of Cambridge did 

accept and act under that proclama- 


6 CORPORATION III. Iv. 
IV. Officers 3 their Qualification, 


XY 


Zlectian, &c.. 82 
1. When the mode of electing officers is 
not regulated by charter or preſcrip- 


tion, the corporation may make bye- | 


laws to regulate the election. iii. 189 
2. Where a charter required that the 
mayor and common clerk for the time 
being, and the common council for the 
time being, or the major part of them, 
ſhould ele&t corporate officers, and 
direted that the common council 
ſhould confiſt of 36; it was held that 
a majority of the whole number muſt 
meet to form an elective aſſembly; 


and that, if the corporation be re- 


duced to a ſmaller number than a ma- 
jority of the whole, no election of 
officers can be had. R. v. Bellringer, 
. 3 C. 3. iv. 810 
3. But where a corporation conſiſts of an 
indefinite number, a major part of the 
exiſting body are competent to elect, 
and do other corporate acts. iv. 822 
4. Where an integral part of a corpo- 
ration compoſed of a definite number 
is required to vote at an election of a 


corporate officer, a majority of ſuch _ 


integral definite part muſt attend, 
. otherwiſe there can be no elective al- 
ſembly ; although other parts of the 
corporation alſo join in ſuch election, 


and a majority of the whole exiſting 


body actually attend; but a majority 
of thoſe preſent, when legally afſem- 
bled, wül bind the reſt, vi. 268 
5. A corporate office does not become 
ito facto vacant by the non- reſidence 
of the corporator. R. v. J. Heaven, 
M. 29 G. z. | i. 772 
6. It may be a cauſe of forſeiture; but 
the corporator does not loſe his fran- 
chiſe, till a ſentence of amotion by 
the corporation has been pronounced. 

| 2 


11. 7 

7. And the Court of B. R. will 2 
grant an information in nature of a 
quo wwarranto againſt him, until he 
has been amoved by the corporation, 
n! l n. 772 

8. Where reſidence in a borough town 
is a neceſſary qualification in a candi- 
date for an office, it is immaterial 
how long the party has been refident, 
if the reſidence has been benã fide. 


* 


. Sarjent AT. G. . v. 466 : 
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g. Therefore where the defendant, hav- 


but afterwards at his landlord's re- 


though an inferior office, will vacate 


14. And if the perſon ſo appointed con- 


1. The ſtat. 11 G. 1+. 4. 4+ was paſſed 


corporation for a miſapplication of 


CORPORATION v. 


ing prior connections with a borough- 
town previous to his being elected to 
the office of bailiff, for which previous 
reſidence is a neceſſary qualification, 
took a houſe at firſt for four yeare. 


queſt for one, and flept there only one 
night before the election, and did not 
return again for near a month after- 
wards, when he ſtayed two days, 
but retained poſſeſſion of his houſe 
ender his leaſe the whole time; as 
the taking of the houſe appeared to 
the Court to be bord fide, that was 
held, on a rule for a guo xwarranto in- 
formation, a ſufficient legal rehdence 
to ſatisſy the qualification required. 
v. 466 

10, A jurat of the corporation of Ha/- 
tings may be elefted rown-clerk 
of that corporation. Milward v. 
Thatcher, M. 28 G. 3. ii. 81 


11. But the two offices are incompa- 
tible ; and the acceptance of the latter, 


the former, ii. 81 


12. The offices of town-clerk ard alder- | 


man are not neceſſarily incompatible. 
R. v. W. Pateman, M. 29 G. 3. ii. 777 


13. But where the town-clerk's accounts 


are allowed by the aldermen, or 


where a town-clerk acts miniſterially 
under the aldermen, who are judicial 
officers, the offices are incompatible ; 
and the appointment to the former 
office is equivalent to an amotion by 
the corporation from the latter office. | 


1. 777 


tinue to exerciſe the office of alder- 
man, a gqro warranto information wall 
be granted againſt him. Il. 777 


V. Proceedings againſt : (and fee title 
| Quo WarnranTo.). 


in order to ſecure the tranquillity of 
corporations, and to quiet p oſſeſſion. 
And the Court are bound to guard 
their peace. R. v. Stacey, M. 26 
2. The Court will not grant a criminal 
- Information: againſt the members of a 


| 


COSTS. 61 


the corporation money; but it is ra- 
ther a ſubje& for an application to the 
court of Chancery, R. v. Watſon, H. 
28 G. 3. Gol i. 199 
3. An order made by à corporation and 
entered in their books, ſtating that 
A. B. (againſt whom a jury had found 
a verdict with large damages in an ac- 
tion for a malicious profecation for 
perjury, which verdict had been con- 
firmed in C. B.) was actuated by mo- 
tives of public juſtice, Oc. in prefer- 
ring the inditment, is ſuch a libel re- 
flecting on the adminiſtration of juſtice, 
for which the Court will grant an in- 


formation againſt the members making 
that order, . 199 


4. Where by the conſtitution of a cor- 
| poration a perſon, having ſerved a 
ſeven years apprenticeſhip to a-free- 
man reſiding in the town, is entitled 
to his freedom, and where by a bye- 
law the indentures muſt be inrolled by 
the town-clerk within a certain time, 
an apprentice, who is bound to a free- 
man, reſident only occafionally, and 
whoſe ſervice is to be performed at 
another place, is not entitled to have 
his indentures inrolled; nor will the 
Court grant a mandamus to the town- 
clerk for that purpoſe. R. v. Marſbal, 


T. 27 G. 3. | ü. 2 
COSTS. 
I. Damages; where Cofts. ſhall be : 


1. The plaintiff is entitled to no more 
colts than damages in treſpaſs for an 
aſſault, battery, and tcaring the plain- 
tiff*s clothes, if the jury find that the 
tearing was in conſequence of the beat- 
ing, and give leſs than 40s. damages. 
Cotterill v. Tolly, P. 27 G. 3. i. 655 

2. If plaintiff recover leſs than 405. 
damages on a count alleging that the 
defendant aſſaulted him, “ and then 
and there tore the plaintiff s clothes, 
which the. plaintiff then and there 
wore, c.“ he is entitled to no more 
coſts than damages. Lockwood v. 

Stannard, H, 34 G. 3 F. 482 

3. Ia treſpaſs for an adult and batte 


whete the defendant juſtifies the aſſault 
only, and the plaintiff obtains da- 
mages under 4Os. and the judge does 
not certify, the plaintiff is entitled to 
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no more coſts than damages. Page v. 


Creed, T. 29 G. 3. mM. 391 
4. If to an action for an aſſault and bat- 
tery the defendant plead the general 

- Hue and a juſtification to the whole, 
and the plaintiff obtain a verdi& with 
damages under 405., the plaintiff is 
entitled to full colts. Smith v. Edge, 
H. 36 G. 3. vi. 562 
5. If the plaintiff in treſpaſs vi et armis 


for beating his dog recover leſs than 


405s., the judge may certify under 
ſtat. 43 Elis. c.6. to prevent his re- 
covering more coſts than damages. 
- Dandv. Sexton, H. 29 G. 3. iii. 37 
6. If it appear on the trial that the tret- 
paſs, however ſmall, was committed 
after notice, and the jury give leſs 
than 40s. damages, the judge is 
bound under ftat. 8 & g V. z. c 11. 
FJ. 4. to certify that che treſpaſs was 
wilful and malicious, in order to en- 
title the plaintiff to his full coſts, 
Reynold v. Edwards, M. 35 G. 3. | 

| vi. 11 

7. In treſpaſs for throwing ſtones, c. 
at the plaintiff *s windows belonging 
to his dwelling-houſe, and breaking 
the glaſs, c. if the plaintiff recover 
leſs than 405. he is entitled to no more 
coſts than damages, unleſs the judge 
certify that the title to the houſe came 
in queſtion. Aalem v. Grinaway, E. 


vi. 2811 


G. 3. 

8. 2 waved quare clauſum fregit if the 
defendant plead not guilty and a 
juſtification which does not make title 

to the land, upon which iſſues arc 
joined which are found for the plain- 
tiff with damages under 405s., ſtill the 
plaintiff is entitled to full colts, Ped- 
duell v. Kiddle, E $8 G.3. vii. 659 


9. If the plaintiff in an action for meſne 


profits recover leſs than 40 ., and the 
judge do not certify that the title 
came in queſtion, the plaintiff is en- 
titled to no more colts than damages. 
Doe v. Davies, H. 36G 3. vi. 593 
10. Where a cauſe has been referred by 
a rule at Ti# privs, and the colts di- 
rected to abide rhe event, that muſt be 
taken to mean the legal event. Sqwwin- 
glehurftv. Altham, E. 29 G. 3. iii. 138 
11. Thereforewhere treſpaſs was brought 
for pulling down the plaintiff 's gates 
and aſſaulting him, and the defendants 
juſtified to all the counts (except one) 


 cosrTs 11. III. 


awarded a right of way to the de- 
fendants different from any of thoſe 
pleaded, and gave gs. damages to 
the plaintiff for the aſſault, as having 
been committed when the defendants 
were attempting to exerciſe the right 
of way negatived by the arbitrator, 
the plaintiff can recover no more coſts 


than damages; for the arbitrator's | 
award is not tantamount to a judge's 
certificate under ſtat. 22 C23 Car. 2, 


c. 9. | | ui. 138 


II. Executors; where they fall be liable 


to Cofts : [ See tit. CRRTIORARI III. 2.] 


1. It ſeems that where the executor may 


bring the action in his own right, he 
ought to pay colts if he fail. v. 234 
2. If a plaintiff name himſelf executor 
when he need not, and fail, he ſhall 
pay coſts; as where his declarai 
{tates a cauſe of action due to him 
perſonally, iv. 277 


3. If an executor or adminiftrator bring 


trover, ſtating the converſion after 


| the teſtator's or inteſtate's death, and 


Spencer, T. 37 G. 3. vii. 358 


4+ But if an executor declare on a trover 
and converſion in the teſtator's life- © 


time, and alſo on a trover and con- 
verſion after his death, the evidence 
offered being only applicable to the 
firit count, and he be nonſuited, he is 
not liable to pay coſts. Cockerill & 
Ux , Executrix, v. Kynafion, E. 31 
„ iv. 277 
5. If an executor ſue as ſuch for money 
received by the defendant ſince the 


teſlator's death to the plaintiff*s uſe, , 


and fail, he is liable to pay coſts. 
Goldthwayte v. Petrie, E. 33 G. 3. 

v. 234 

6. Executors and adminiſtrators are liable 
do pay the coſts of a non- pros. Higgs 
v. Marry, E. 36 G. 3. vi. 654 


3 III. Feigned Ie. 
On a feigned iſſue coſts follow the ver- 
dict: but gu. when the Court permit 


parties to try a feigned ifſue, whether . 


they will not eompel them to confent 
£ that 


under different rights of way, and 
pleaded not guilty to the whole, and 
under the above rule the arbitrator ' 


fail, he muſt pay the coſts. Bollard v. 


> 


Zo 


COSTS IV. 


- that the coſts ſhall be in the diſcretion 
of the Court? Hoſtins v. Lord Berkley, 


M. 32 G. 3. iv. 402 
IV. Former A&ions or Trial, Cofts of, 
| when to be paid. pts 


[and fee poſt VIII. 1.] 


1. Aſter a nonſuit in treſpaſs, the Court 


will ſtay proceedings in a ſecond action 
between the ſame parties for the ſame 


cauſe until the coſts of the nonſuit are 


paid, notwithſtanding the plaintiff be 

a priſoner at the time of bringing the 
ſecond action, and ſue in forma pauperis. 
Meſten v. Withers, E. 28 G. 3. ii. 511 
2. So where the plaintiff was nonſuited 
in an action on the ſtatute of bribery, 
the Court ſtayed proceedings, in a ſe- 
cond action for the ſame cauſe be- 
tween the ſame parties, till the coſts 
of the firſt were paid. Moulton g. t. 
v. Bingham. ii. 511, 2. 
3. The like in the caſe of an action for 
a malicious proſecution. Baldwin v. 
Richards. ii. 511, u. 


1 


4 Where a caſe is reſerved, and from 


the inſufficient ſtate of it, it is neceſſary 


to be ſent down to a ſecond trial, and | 3 


nothing is ſaid reſpeRing the coſts, the 
arty ſucceeding on ſuch ſecond trial 
1s not entitled to the coſts of the firſt. 
 Hankey v. Smith, M. 30 G. 3. iii 507 
5. S. P. determined in Smith v. Haile, 
M. 35 G3 © vi. 71 
6. But where the defendant in ſuch a 
caſe gave the plaintiff a cagnovit with- 
Out going to trial the ſecond time, he 
was liable to pay the coſts of the 
former trial. Pooth v. Atherton, H. 
35 C. 3. vi. 144 
7. Where a wenire de novo 18 awarded, 
the party ſucceeding is only entitled 
to the coſts of the ſecond trial. Lick 
barrow v. Maſon, M. 35 G. 3. vi. 131 
8. If the defendant in a former eject- 
ment, who was then evicted, bring 
another ejectment for the ſame pre- 
miſes, the Court will ſtay the pro- 
ceedings until he pay the cofts of the 
former cauſe. Thruftout, d. Williams 


v. Holdfaht, E. 35G.3. vi. 223 
9. So the Court will ſtay the proceed- 


ings in a ſecond ejectment until the 
coſts of a nonſuit in a former. eject- 


ment be paid, if it be brought on the 
"IS 


comms: vn: at - 


ſame title, though it be brought for 
different lands in a different county, 
and though all the defendants be not 


the ſame. MAeene d. Angel v. Angel, 


7. 36 G. 3. | vi. 740 


v. | Juror <vithdrawing. 
[and fee poſt VII. 2.] 
Wherever a juror is withdrawn, each 


party muſt pay his own coſts. 
| | itt, 657 


VI. Where there are various Mes. 


t. If the plaintiff take iſſue on ſeveral 
| pleas, one of which is inſufficient in 
law, and has a verdict on all the iſſues, 
except that joined on the inſufficient 
plea, which is found for the defend. 
ant, and afterwards judgment is en- 
tered up for the plaintiff, ſtill he ſhall 
not be allowed any coſts on the iſſue 
found for the defendant. Art v. 
Nowill & al. E. 26 G. 3. i. 266 


2. And if judgment had been arreſted 
in that caſe, no coſts would have been 
given. 13. 

If one of ſeveral pleas pleaded by 
defendant be adjudged bad on a de- 
murrer to plaintiff 's replication, the 
plaintiff is entitled to have the coſts 
of thoſe pleadings deducted from the 
coſts taxed for the defendant upon the 
po/tea, if afterwards upon trial of the 
iſſues joined on the other pleas de- 
fendant ſhould have a verdict, even 
though it ſhould appear on the whole 
of the record that the plaintiff had no 
cauſe of action. Dubgrley v. Page, E. 
28 G. 3. TOs u. 391 

4. If there be two diſtin cauſes of action 

in two counts, and as to one the de- 
fendant ſuffers judgment by default, 
and as to the other takes iſſue and ob- 
tains a verdict, he is entitled to judg- 
ment for his coſts on the latter count, 
notwithſtanding the plaintiff is entitled 
to judgment and coſts on the firſt 
count. Day v. Hanks, E. 30 G. 3. 


ii. 654 


5. Where ſome iſſues in replevin are 
found for the plaintiff which entitle 
him to judgment, and ſome 'for the 


defendant, the defendant - muſt be 


allowed the coſts of the iſſues found 
for him out of the general coſts of the 
* © verdih, 
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— unleſs the judge certify . 
the 
ing the matters on Which thoſe 

are joined. D. Patent 

H. 28 G. z. ü. 235 
6. Where any one of ſeveral iGuen in a 
quo warrants information is found for | 
the proſecutor, on which judgment of 
aer is given, he is entitled to coſts 
on all the iſſues. R. v. Downes, 

2 27 G. 3. l 

7, Where a Jockiiabos | in treſpaſs con- 
fiſts of one conat only, the detendant 
jaſtifies part of it, and the "plaintiff 
new aſſigus without tak*zg iſſue on the 
ſpecial plea, and obtains a verdict, he 
is entitled to the colts of all the plead- 
 Ings. Gunatry v. Sturt, H. 25 G. 3. i. 636 


parties, who were diſſatisfied with 
the determination of the commiſſion- 
ers, might bring actions to try their 
rights, adding, « that if the verdict 

 ſhovid be in favour of the com- 
miſſionersꝰ determination, the colts 
ſhould be boroe by the plaintiff; and 
if againſt ſuch determination, then 
by tne proprietors at large :“ a pro- 
prietor brought an action, claiming 
nine diſtin rights, and recovered for. 
three only ; it was held that he ſhould 
only have his coſts on thoſe iſſues 
found for him, and that the defend- 
ant ſhould have his coſts of the other 
iſſues. Braithwaite v. Pradford, E. 
36G. 3. vi. 599 


VII. On Payment of Money into Court. 


1. A plaintiff is entitled [ar any time 
before trial} to all the coſts till tne 
time of the defendant's paying money 
ioto court, notwithitanding he after- 
wards proceeds in the ation. Hartley 
v. Bateſon, H. 27 G. 3. i. 629 
and Griffiths v. [7 ilicams, E. 2 27 6.3. 

. 70 

2. But if the defendant pay money ch 


court and the plaintiff proceed to trial, | z. 


when a juror is withdrawn, the plain- 
| tiff is not entitled to the colts up to 
the time of paying money into court. 
Stodhart v. Tobn/on, Z. 30G. 3. iii. 675 
3. So if defendant pay money into court, 
and the plaintiff afterwards proceeds 
to trial, when a verdi& is given 


n him, the latter is not enticed 


3 


= _— — - "_ 


* mth 0 to the time when the 
aintiff had probable cauſe for 


3 


| 


.,coSTS VII. VIII. 


* 


money was paid into court. Stewen- 
* v. Yorke, and Kabul v. Hudſon, 
M. 31 G. 3 ” "9.10 
4. The ne ed in ſeveral actions on 
a policy of inſurance paid mone into 
court, "which the plaintiff” took out 
without taxing the coſts at that time: 
afterwards they entered into the com · 
mon conſolidation rule, and the plain- 
tiff was nonſuited in the action that 
Was tried: ruled that the pfaintiff was 
not entitled to the coſts in any of che 
actions up to the time of paying — 
money into coutt. Baal. Fine 
T. 37 G. 3. . 372 
5. If a defendant pay money into _ 
upon ſome of the counts only, and 
the plaintiff take it out, the latter is 
only entitled to the coſts. of. thoſe 
counts. Baillie v. Cazelet, H. 32 G3. 
iv. $79 - 
6. When the defendant pays money jato : 
court, which the plaintiff agreeß do 
accept, the latter muſt ſerye the de- 
fendant with notice of an appointment, 
beſore the Maſter to tax the colts.” 
Kabell v. gb, M. 31 G, * 5 10 


VIII. Of Security and Recegnnce for 
Cofts: | 


35 There are only three inſtances where 
the Court will jnterfere to oblige the 
plaintiff to give ſecurity for colls, 
iſt, When an infant ſues; in which 
caſe his prochein amy or guardian, or 
attorney, mult give ſecurity. 2dly, 
When the plaintiff reſides abroad. 
3dly, Where there has been a former 
ejectment; in which caſe the Court 
will ſtay proceedings in the ſecond 
ejectment till the coſts 8. the ſormer 
are paid. i. 490, 491 
2. If the plaintiff reſide . the 
Court will ſtay proceedings till be 
give ſecurity for the coſts, Pray a 
others v. Edie, E. 26 G. i. 267 
So if the plaintiff refi e in Ireland. _ 
Fitzgerald v. Whitmere, * . G. 382 


+ The Court will not ſtay the proceed: 
ings till the plaintiff, a 
give ſecurity for the coſts, 1455 7 
defendant have put in bail. 

Preuve v. the D 4 de . 2 - | 
G, 3 . iv. 697 5 
5. K 


6. The-Court (after igue joined) made 


EE #6 


and only one, of them puts in bail, 
that one may require the plajatiff to 
give ſecurity for the colts, Without 
putting is bail for the other defend. 
ant. Carr v. Shaw, M. 36 G. 3. 

| =. ih 490} 


a rule on the plaintiff, who had left 


the kingdom, do give ſecurity for the 
coſts. Barker Vs 
r WIY7 | 

7, The Court required an uncertificated 
bankrupt," who brought trover for 


goods, to give ſecurity for coſts in | 


caſe he ſhould fail. Webb v. Ward, 
F. a7 Gorge.» $5: 5. up ab | 
8. Where the leſſor of the plaintiff had 
abandoned his ſuit in another court, 
and brought a freſh ejectment in B. R., 
the Court refuſed an application, re- 
quiring him to give ſecurity for the 


coſts. Doe 4. Selby v. Alon, M. 27 


G. 3. [Ser ante IV. 8, 9.] i. 491 
9. On a defendant's acquittal on an in- 
formation, be is not entitled under 

ſtar. 4 andg V. & M. c. 18. 7.2, to 

cal the extent of the recog- 
nizance entered into by the proſecutor 
in 20. under that act. R. v. File. 
auvood, 


o 


adopt ſome new rule, ſuch as reſuſing 
to grant any information, unleſs the 
proſecutor will undertake to pay all 
te colts. ii. 245 
11. However, in a vent caſe they 


refuſed to make ſueh a rule; and ſaid | 


that the Cdurt, on granting an in- 
ſormation, would not require the pro- 
ſecutor to give ſecurity. for the coſts, 
in caſe the defendant ſhould be ac- 
quitted, beyond the extent of the re- 
cognizance in 201. required by that 
H. a8 E, 3. e en i. 100 
12. If a ſeſſions caſe be ſent down to be 
re · ſtated, and the proſecutor abandon 
it. when it is teturned, this Court will 
cha this recogniz 
_ coſts, given under ſtat. 5 G. 2. c. 19. 
but if heUiſpute the u nended order, 
— will not. R. v. Inhabitants 4 
Eegewerth,, H. 31 G. 3. ivy. 218 


=y 


ance for the | 


„ 5 „ e e 
costs Vii, 1x... 
5. If a foreigner ſue two defendants, | _ 


10. But in that caſe the Court intimated | | 
that in future it might be proper "to þ . 
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I. The Natute of Glaneefer gives cote; 
where damages are given by any ſub- 
| ſequent ſtatute. * 73 


e 82 
| Hat 1 | 
Re - 


2. Wherever an T to the 


party grieved by an act fince the ſtat. 


of Glouceſter, he is entitled to coſts if 
he ſucceed, though he had no remedy 
' before fuck . vii. 268 


the ſtatute of hue and ery, where da- 
mages are recovered,  1«.73 
4. A party grieved by having his houſe 
ſet on fire, is entitled to coſts in an 
action op Rat. 9 G. 1. c. 22., againſt 
the hundred, although they, together 
with the damages, may exceed, 200“. 
 Jack/an, v. Calefworth, 'M, 26 G. Ze 


1. 71 


1 


cate, is 


under ſtat. & 6 . G. M. com. fog. 
R. v. 8harpneſs, T. 27 G. 3. the 47 
8. But if he were to preſent a road, and 
the offender were thereon afterwards 
Indicted and convicted, it ſeems he 
would then be entitled to'cofts us a 


public proſecutor within the act. ib. 


9. And it was determined that a joffice, 
who indi a road for being out of re- 
pair, (the IS, being afterwards 
Temoved into K. B. by. certicrari,) 


is_endled 10, coſts, , that t- 


| tute, if the defepdapt be convie- 


„ 36 | 3: Colts are always given in aQtions on 


t. 50. ; 


-” 
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1 If the defendants in an indiftment 
for not repairing a road (and which | 


I under ſtat, 13 G. 3. c. 78. / 65. but 


cCaunty rates. 


25 L Cee tit. Coux rv Srock.] vi. 377 
19. Under ſtat. 4 Kun. c. 10. the quantum 


* 
— 


if be wers to indict an inſerior 

cer for diſobeying an order made 
8 convict him. ii. 47 
11. The clerk of the * whoſe duty 
it is to draw up all preſentmente in 
the ſorm of iodictments, is a poblic 


+ proſecutor within the act. 1b. b 


12. The proſecutor in a trial at bar is 
not within the act. e . 
13. Q. — Whether the perſon really in- 
jured, who is the real proſecutor, be 


ah COSTS IF. 1% 1 1 


AAA | COVENANT. 
ca proſeentor of a 
8 againſt a Tm - 


11 Bam is why entitled. to Fol 
. under ſtat. 9 An, c. 20. K. v, W 
. Wallis, M. 34 C. 3. iv 375 
22. A party grieved who recoyers da. 
my againſt the ſheriff for not tak- 
bail under ſtat. 23 H. 6. c. 1 
entitled to 8 5 N 
Hoghton, T. 0 
23. Coſts are £55 to he plaintiff. 527 


entitled to coſts, if his name do not ap- | - 


recovers treble damages in an action on 


u pear on the dack of the indictment. 26. ſtat. 29 Elix. c. 4, againſt the ſheriff 


zs removed into K. B by cerliorari) 
be acquitted for want of proſecution, 


the Court has no power to award 24. 
coſts to the defendants on the ground 


of its being a vexatious proſecution | 


he application muſt be made to the 
zudge at ifs prius. R. v. the Inhabit-. 
; ants of Chadderton, E. 33 C. 3 v. 272 

255 If the judge on the trial of an in- 

dictment for not ,repairing a road 
3 that the defence was ſrivolous, 
without alſo awarding coſls in expreſs 
terms, under ſtat, 13 G. 3. c.78. the 
Prolcentor is entitled to coſts. R. v. 
the Inhabitants of Clifton, T. 35, G. 3. 

. 

16. The proſecutor of an indictment for 
ſtopping a common footway, who had 
uſed it for ſome years before it was 
ſtopped up, is a.party grieved within 
the meaning of 5 K. M. c. 11. J 3. 
Ki. v. Williamſon, M. 37 G. 3. vii. 32 

17. Juſtices of the peace may give colts 
in all caſes of convictions, by ſtat. 18 
"56 hi R. v. J. Arnold, 7. 33 


v. 3560 


18. But juſtices of the peace at the 
quarter ſeſſions have no authority by 
any act of parliament to order the 
cCoſis of a proſecution for a miſdemea- 
nor, carried on under the direction of 
magiſtrates, to be allowed out of the 
R. v. the Inhabitants of 
the . R. of Yorkſhire, M. 38 G. 3. 


only of the coſts is left to the diſcretion 

of the Court. F. 391 
20. AF the plaintiff enter 2 noli frofequi „ 

the deſend ant is entitled to colts under 


ſor cg mote than the fee allowed 
by chat ſlatute on levying. 775 an 
execution againſt the plaintiff? q 5. 
Tyte v. 

The ſtat. 8 & g. V. 30e. WW giving 
coſts in all. ſuits of ſcire, faciaia does 
not extend to a ſcire facias to repeal 
à patent e 15 9 5 of 


_ 


25. To entitle an olicer te 7 1 
1 . coſts under the ſtat 

. there muſt be a e th : 

46 ge who tried the cauſe (Wich m 
be granted either at the*rrial'br After- 
wards) that the defendant was fuch 
an officer, and that the action was 
brought againſt him for ſomekfling 
doe by him in the execution of that 
office. Harper v. Carr, M, 385 G. z. 
Vi. 448 
26. By a canal act the company were 
authoriſed to take certain lands for 
the purpoſes of the act on making 
certain payments either by annual 
rents or ſums in groſs, and the per- 
ſons from whom the land 22 to 8 

taken were empowered to ene 
goods of the company even _ 
premiſes in caſe, of non-payment of 
ſuch ſums. An avowant ſtating a 
diſtreſs under this act of parliament is 
not. entitled, on obtaining :a.,yergid, 

to double coſts. under flat. 42G. 2. 
c. 19. / 22. Leominjter Canal - 
4 fa, Ve. Mat, 10 Sf: G3. vii, 500 


3 30 aich 


COVENANT {ond fie title Lan- 


'LorkD & TEN ANT; ene 
= Mente, how bound by C Covena 


1. By 32 K. 8. c. 4: grantees. oh 7e- 
verſions have the ſame zemedyꝝ saga inſt 


leſſees, their executors, £5; ay; Weir ; 


- ar, 8 Zliz. ci 2, / 2. Cooper v. 
4 M. 30 C. 3. 4 L 


grantors had. ili. 39 


2. 1 


Glode, E. 33 C. 3. vie 


„ f morigugor and weg gegen 
a leaſe, in which” ihe cosenants for 
_ the tent and repairs are only with the 
mortgagor and his aligns, theaſgnee | 
of the mortgagee cannot maintain an 
40 0 for the 5e be ce 
nants, becauſe. they are collateral, to 
his grantor's intereſt in the land, and | | 
© therefor do not ran wick it. (ebb 
V. Ruffell, T. 29 C. 3. n | 
3. But the mortgagor himſelf may. 
Stokes v. Rufell, T. 30 6,3. in. 678 
4. If renant for a term of years leaſe for | 


-, and rhe a flignee take a conveyance of 
 konary intereſt is merged, the cove- 
"tereſt are thereby extinguiſhed; 


5. Io covenant (Which runs with the 


6. In an action of covenant for rent on 


canpot plead 
and this Dig. title Landlord and 
"TAIL. i fe 7 

: ; 

II. G precedent ; what Hall be 


1. No preciſe technical words are re- 


2. If the defendants prevent the per- 
| formance of a condition precedent by 


* 33 5 49 * & 5 ** 3 45 

3. A covenant in a charter - party, 4 that 
no claim ſhguld be admitted or allow- | 
ance made for ſhort tonnage, Ar 
ſuch ſhort tonns ge be found and wade | 


* 
1 * 
* 


1 uns 1 "TIP 
and mortgagee make 


e breach of theſe cove- 


jn. 393 


a leſs term, and afſign his reverſion, 
the fee, by which his former rever- 
nants incident to that reverſionary in- 

iii. 393 
land), evidence that the defendant is 
in as heir will ſupport a declaration 


charging him as ere Deriſſey v. 
Cuftance, r 


an indenture brought by the aſſignees 
of the 1 bankrupt), the leflee 

d that the leflor vi Babuit 
in tenementis,, Parker & al. Afrenees 
of Steel v. Manning, E. 38 G. 3. vii. 537 
(and ſee Yilkins v. Wingate, vi. 63; 


» 


conſtrued at. (and ſee Ill.) 


quired in a deed to make a ſtipulation 
a condition precedent or ſubſequent ; 
neither does it depend upon its being 
prior or poſterior in the deed,” But 
it muſt depend on the nature of 
the contract, and the acts to be per- 
formed by the contracting parties. 
Harban v. the Zaſ India Company, H. 
27 Gig? nr 56 


their neglect and default, it js equal 


to performance. by the plaintiffs. 


Per Cur. aa e 


4 , 
. 
* 


5 


1 A A A 4 7 OJ COVENANT: „ * | 2 ＋ 2 5 3 67 0 


do appear on arrival of the ſuip, on 
a: ſurvey dy four ſhipwrights do be 
iadifferently choſen by both parties, 
is not à condition precedeot' to the 


plaintiff's: tight of recovering for 


mort tonnage ; but is a matter of de. 
ſence to be taken advantage of by the 


deſendant: and the not averring per- 


formance is no ground for: arreſting 
the jadgment. Hotham v. 1 Eaſte 
Huala Company, H. Ne 65 
4. In covenant on a 

which it was agreed to employ a ſhip 
of which the plaintiff was the captor, 
af ſoon as" tendenmation ſhould have 


8 
arter-party, by 


paſſed, the ſentence muſt be taken to 
mean a egal ſentence; and the party 
who ſues tor the freight, muſt aver 
that the ſhip was condemned by a 


court having competent juriſdiction? 


Unwin v. Noſſeley, B. 27 G. 3. i 674 


5. In a leaſe for years containing the 
| uſual covenants that the leſſee ſhall 
pay the rent, keep the premiſes in re- 


pair, c. there was à proviſo that the 
leſſee might determine the term at 
the end of the firſt three or ave years, 
giving fix months previous notice, 
and that then, and from and aſter the 
expiration of ſuch notice, and payment 
of all rents and duties to be paid by 
the leſſee, and performance of all his 
covenants until the end of the three 
or five years, the indenture ſhould 
ceaſe and be utterly void; it was held. 
that the 5 rent and per- 
formance ot the other covenants were 
conditions precedent to the leſſee's 
determining the term at the end of 
the firſt three years, and that his 
merely giving ſix months notice ex- 
piring with the firſt three years was 
not ſufficient. Porter v. Shepherd, 
(in error,) E. 36 G. 3. vi. 665 


6. By the propoſals of the Phenix Com- 


ny it is ſtipulated that * perſons 
inſured ſhall give rotice of the loſe 
forthwith,” deliver in an gecount," and 
procure a certificate of the miniſters 
and churchwardens and ſome reputable 


_ houſeholders of the pariſh, imporang 
that they knew the character, He. of 
- - the aſſured, and believed that he 

really ſuſtained the loſs, and without 
fraud; the procuring of ſuch a cer- 


tificate is a condition precedent to 
the right of the aſſured to recover on 
TB „„ ORE the 


=o ; 
. 
n 


3 


— — gs» 
pry Ae xt e 


— 8 8 
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— 2 er. 


58 


3204 it is immaterial that 


the Policy 


„dur miniſter, &c, e . 


"'to Ben the certificate, 


15 A'certthcate of fone {eputable hou e- 


8. In covenant on a 


„ 
25 


oh 


holders alone is not Tufficient, vi. 710 


1 ent in which defendant co- 


1 o pay ſo much for freight 
Toe 8 0 15 Aantsered at br the 
delivery goods at A. being eon- 


Adered as 'Aa condition recedent, it 
Was held that freight cou d not be e- 
covered pro. rata itineris if the ſhip 


were wrecked at B. before her Leal 

at 4, ü 172 the defendant accepted 
” 8 at J. Coole v. Jennings, 
. 38 33 3% N 7 Vii, a 


iu. bee, Conne, 7 (and for 


Ante II.) 


1 ener cobenabte be or be not inde- 
| -penflent on each other A on the 


x; Where'any 'thh 


- reaſon of the caſe, i. 571. 668 
is to be done by a 
©" plaintiff before his right of action ac- 
crues on the defendant's covenant, 


I muſt de averred in the declaration 


that that thing was done. vi. 571 


3. But where 4 A., in conſideration of 
BELLE 6 po B, and of the further 
ſum of 2507. to be paid, Se. cove- | 


nanted that he Lebte with all poflible 


expedition, inſtruct 
' mode of bleaching. 


B. in a certain 
linen (for which 
he bad obtained a patent,) and B. 
e that he would on or before 
23th Febrnary 1794 or ſooner, if 4. 
ould before that time have in- 


Arudted him, Sc. pay the farther 


fe bleachin 


I 


I” 


* Nunn, 7. 32 GC, * 


Tum of 2307.; it was held that the 


covenants of A. and 3. were inde 


17 covenants, and that H. might 
B. for the 250 J. without averring 
that he had taught B. the mode of 
linen, Sc. Campbell v. 
ones, H. 36 G. 3. vi. 570 
Pe agreed to Kt B. his eſtate for a 
"Ertaln ſum before a particular day, 


© in conſideration whereof B. agreed to 


that ſum 'on the day, and on 
ure to pay 21/7, 3; it was held that 


© they were dependent covenants, and 


that . aye not recover the 211. 
N ſhewing a conveyance on his 

part, or a 
iv. — 


! 


? $-. Th A; 


charter · party of | 


er of one. Goodiſon T 


year, the aſſured agreed. to pay the 


In a gaze: of alle, 
| 


of the ſaid term o 


6. to the leſſors, they woul 


of 64 years, 


F a 
premium half nun 1 as long as the 


8 inſurers ſhould agree to accept the 


ſame,” within 15 days after the expi- 
ration of the former half year; and it 
was alſo ſtipulated that no inſurance 


ſhould take place till the premium was 
actually paid; a loſs happened within 1 
+4 = s after the end of one half year, b 


before the premium for the next was 


paid; it was held that the inſurers 


were not liable, though the affured 


" tendered the premium before the end 
of the 15 


days, but after the ſoſs. 
Terlan v. Wr r 855 3, 0. 5 


7 we 15 the 
leſſees, ** joint| y and ſeyerally, Ee. 
did and each of them did covenant, 
Se. with 4. {the leſſor] in manner 
following, wiz.” : here followed.a ſet 
of covenants by the leſſees; then fol- 
lowed ſome_covenants by the leſſor; 
and then others by the leſſees, in mm 
of which they. «© and each of | 
did“ agree, 
covenants on the pk of the lef „ 
were ſeveral as well as Joint. 


| of Northumberland v. FETs Th K. | 
v. 2 


G. 3. | 
V. Renewal ; Covenants Hir, 


A. and B. covenant in a leaſe for 61 


years, ** that at any time within one 
year after the expiration of 20 years 
op 61 years, upon'the 

requeſt of che leſſee, and his' aying 
Xe- 
cute another leaſe of the premiſes 


unto the leſſee, for and during the fur- 


ther term of 20 years, to commente from 


ration of the ſaid term 
c. And Ja in like manners 
at the end and expiration: of every 
20 years, during the ſaid term of 61 


and after the ex 


+ years, for the like conſideration, and 
upon the like requeſt, would execute 
another leaſe for ibe farther derm 20 


years, to commence at and from the i*- 


. piration. of "the term then la - before 
ante, &c. under this covetians the 
leſſee cannot claim a further * 


c.; held that 7 he 


To SI 


= 2 
5 9 Pa 


of 20 ente at the expiratian'of the 
- laſt term of 20 years in the leaſs, if 
he has omitted to èlaim a further term 


at the end of the firſt and ſecond; 20 


vyears in the leaſe. Rubery v. Ferwoiſe 
aul dnot her, E. 26 G 3. 1. 229 

Vi. Rent 3, Comments le,. 
1. The bankruptcy of the leſſee is no 
bar to an action of covenant (made 
beſore the bankruptey) brought 


againſt him for rent dne ſince. Au- 
rial y. Mills, (in error,) M. 3 f C. 3. 


Ne i 8 17 iv. 94 
2. Neither is a ſeizure and ſale of the 


leaſe under a tit of feri facias, or 


_ elegit, againſt the leſſe. iv. 99 
3. Nor a forfeiture by his attainder. 
| iv. 99 


4+ A leſſee, who covenants to pay rent 
and to repair, with an exception of 
_ caſualties 17 fire, is liable upon the 
covenant for rent, though the premiſes 
are burnt down, and not rebuilt by 
the leſſor after notice, Belſour v. 
„„ 6.4, 4 Lo.410 
5. Under a power to a tenant for life to 


| leaſe for years, reſerving the a/ual co- | 
venants, &c, a leaſe made by him, 


containing a proviſo, that in caſe the 
Premiſes were blown down or burned, 
the lefſor ſhould rebuild, otherwiſe 
the renz ſhould ceaſe, is void; the 


jury finding that fuch covenant is un- 


uſual. Doe dem. Ellis and Medroin v. 
Sandham, E. 27 G. 3. 1. 705 


6. The leſſee of a coal-mine, who co- | 
venants to pay a certain ſhare of all | 


. ſuck ſums of money as the coal Hall 
fell for at the pit's mouth, is not hable 
under that covenant. to pay to the 
leffor any part of the money produced 


by ſale of the coals elſewhere than at | 


the pit's mouth.  Clfton v. Halme 


ley, K. 34 G. 3. v. 564 U Gerrard | 


v. Cliſtan, (in error,) T. 38 C. 3. vii. 


576 : rever/ing the judgment , C. P. 


7. If there be any fraud upon the cove · 


vant in the leſſee, in ſuch caſe a | 


court of equity would give relief. 


4% . v. 567 

8. Evidence of the leſſee's having ac- | 
counted with the leſſor, and paid him 
produced by | . 
the ſale of coal elſewhere, is not ad- 


the ſhare of the 


miſſible to explain 


the paruies. il FI 


1 * 4 

* „X. £ * 4 ; 
717% v. 567 
"x 

+ 


VII. Repair & Covenaninfare!t 
1. A leſſee of a" houſe; who euettdors 
* generally ro repair, is Boind'i6 repair 
it if it be | burned by an actigeyral 
fire. Bullock v. Danimitt, E. 46G, 3. 
ses ant VI. i. 65 
2. Sq on a covenant to bunld's bridge 
in a ſubſtantial manner, and'to Rep 
it in repair for a certain time, the 
party is bound to rebuild the bridge, 
though broken down by am extravr- 
dinary flood. The Brecknoth, Ke. 
Navigation Co. v. Pritchard,” T. 36 
oe Ko: ee, Fi. 750 
3. When the law creates à duty, and the 
party is difabled to perform t without 
any default in him, the law wilt ex- 
cuſe him: but when the party by his 
own contract creates = duty or Charge 
upon himſelf, he is'bound to make it 
ood, notwithſtanding any accident 
by inevitable neceſſity. vi. 751 
4. The leſſee covenanted to repair, Wc. 
© caſualties by fire and rempeſt exe 
cepted: quere, if the landlord. be 
bound to repair in either of the ex- 
cepted caſes? MWeigall v. Waters, M. 
36 G. 3. [See poſt IX. I v 488 
5 & i To <3 
VIII. 2uict Enjoyment. - 
1. In alleging a breach of covenant for 
quiet enjoyment, it is ſufficient to al- 
lege that, at the time of the demi ſe 
to the plaintif, J. B. had "lawful. 
right and title to the premiſes, and 
having fuch lawful right and title, 
entered, &c, and evifted him, e.; 
without ſhewing what title 4. J. had, 
or that he evicted the plaintiff by le- 
gal 8 Sc. © Fofter v. Pierjan, E. 
4 . 


ö 
; 


32 12 55 v. 617 
2. Alleging that © the party having a 
lawful © be and title entered,“ is 
equivalent to 4 4 he entered by 
lawful right and title.” ©, iv. 621 
3. If a leſſor covenant for = Al. 
ment againſt the /ozwfil let, ſuit, 
entry, &c, of dimſeif, bis heirs and 
afligns, the declaratign for a. breach of 
the covenant need not expreſaly . 
that he entered claiming. title, if the 
dilturbance- complained of be ſuch as 


clearly, appears to be an aſſertion of 
right. Lid y. Tomkics, Z. 27 G. 3. 
"v2 if O 3 v3? i. 671 


* 9 
U 


E 3 89 8 4. A co- 


”0 COVENANT 1X, 


4. A'eovenant in a conveyines of lands 
in America, during the time of the 


_ - > rebellion in that country, that the 


Agrantor had a legal title, and that the 
.. grantee might peaceably enjoy. &c. 


. - > Without the let, interruption, Cc. of 


the grantor and his heirs, a of any 

any other perſon aubomſoe ver, is not 
broken by the States of America ſeiz- 
. ing the lands as forfeited for an act 


«0 J 
done previous to the conveyance; 
_ notwithſtanding the ſubſequent ac- 


knowledgment of their indedendence | 


by this country. Dudley v. Folllott, 
t. 
5. Such a covenant does not extend to 
the acts of wrong-doers, but only to 
perſons claiming by a legal title: 


for * ler, interruption,” Sc. means 


"awful let and interruption.” iii. 584 


6. In covenant for quiet enjoy ment, the 
declaration ſtated, that before the de- 
miſe to the plaintiff, the defendant 
had made a demiſe to 4., which was 
then ſubfiſting ; that in order to get 
into poſſeſſion, the plaintiff brought 
an eje&ment, but was nonſuited on 
account of that prior demiſe; and 
that he had never been in poſſeſſion ; 
plea that for the firſt half year of the 
Ones leaſe the plaintiff might 
ave enjoyed, Fe, but that for non- 


payment of the rent for 21 days after | 


that half year, the defendant had a 
right to re entet according to a pro- 
viſo in the leaſe, and that he did re- 
enter, Ce. : it was held on demurrer, 
that this was no anſwer to the plain 


M. 36 G. 3. 


IX. Taxes, Covenant to pay. 


'Vnder a coyenant in a building-leaſe by | 


the tenant to pay all the taxes, (ex- 
ih the land tax,) the landlord is 
. Qnly'to pay the , land- tax, and not 
the additional land tax occafioned by 


the improvement of the eſtate. Hyde | 


v. Hill, T. 29 G. 3. Bi. 377 


COUNTY RATE. 
1. A high conſtable may be appointed, 


and a county rate levied de no, for. 


a town erected into 4 county of itſelf 
by charter many years before, . al- 
though no ſuch officer had ben ap- 
5 pointed or ſuch rate levigd before; 


4 


tiff's demand. Lad well v. Newman, | 
vi. 458 4 q 
| 1. A cuſtom within a manor, that lands 


F 


CUSTOM. | 


ah a : ratte * of the to Tn y having | 


' defrayed” the expences out of their 
"own funds. James v. Green, E. 38 
2. A building given by a corporation 
for the purpoſe of a houſe of correc- 
tion about 70 years ago, and main. 
rained” by them to the pteſent time, 

is not a houſe of correction within the 
exception of ſtat, 17 G. 2. 6.5.31» 
liable to be maintamed by the corpo- 
ration; but the public may be called 
upon to ſupport it by a county rate. 

COUNTY. STOCK. ©: 

r. If a fine be impoſed on a county, 
* which the juſtices at the ſeſſions think 
illegal, they may order the treaſurer 
to defray the expence of litigating 


» 


R. v. Inhabitants of Efjew, E 32 G. 3. 
See title Cos rs IX. 18.] iv. 891 
2. So they may the evpence of litigat- 
ing any queſtion reſpecting the repairs 
of the highways or county bridges, 
or the pu-chaie of land adjoining to 


ſuch bridges. iv. 594, 595, 396 
COURT, ConTEmPrT or. 
A by-ftander in the court fined and im- 
priſoned for diſtarbing it. vi. 530 
. COURT-MARTIAL.” 


It is not incident to the office of com- 
mander in chief of a ſquadron to have 


| authority to hold a court-martial, 


Jebuſtone v. Sutton, (in error,) M. 27 
G. 3. Exch. Ch. | i. 548 


CUSTOM. 


ſhall deſcend to the claeſt ſſter, where 


does not extend to an eldeft neice 3 but 
the lands muſt deſcend according to 
the rules of the common law, in de- 
fault of ſuch ſon, daughter, and fiſter, 
Denn dem Goodwyn and Wrayg & ux. 


v. Spray, NM. 27 G. 3. i. 450. See 8 


tit. Co YO D f. 1. 


Volders living in A. to cut and carry 
away the rotten boughs and branches 
in a chaſe in A. cannot be ſupported, 


the deſcription of the perſons entitled 


| being roo vague, 840 V. Rebinſpn, 
"ih M. 29 E. 3» 7 * * U, 758 


the queſtion out of the county ſtock. 


there is neither a ſon nor a daughter, 


2. A cuſtom for poor and indigent Bbuſe- 


3 


„ ww www 


Darrell, E. 29 G. 3. 


CUSTOM; 


3- And where the defendant joſified, in 


treſpaſs, under ſuch a cuſtom, which 


was found for him, the Court ſet | 
aſide the verdict on that iſſue, and en- 

tered a verdict for the plaintiff, with 
| tug + Rerf$8 || 
4. A cuſtom that every pound of butter | 


| ſold in a particular market-town ſhall | 


nominal damages. 


weigh. 18 ounces, is bad. . Netle v. 
iii. 271 


7. Evidence of a cuſtom in Guernſey, 


the people till regiſtered, cannot 


1. If A. execute a deed for himſelf and 
his partner, by the authority of his 
partner and in his preſence, it is a 
good execution, though only ſealed 


er, 30 O- $-.- 
2. A perſon executing a deed for his 
principal under a power of attorney, 
ſhould ſign in the name of the prin- 


3. A deed way be pleaded as loft by time 
aud accident, without profert, Read 
e Brookman, E. 2 G, 3 
4. Where a — 


dieeds, ſuch third 
Na v. Field, M. 29 C. 3. f. 708 


5. Whether a cuſtom that butter ſhall | 
be ſold in lumps of a certain weight, | 
may not be ſupported ? Q. iii. 271 | 
6. A cuſto 

ſolo, is bad ; ſuch a rigbt can only be 


to take a profit in alieno 


claimed by preſcription. Grimſtead 


v. Marlowe, T. 32 G. 3. iv. 717: 
and Hardy v. Holiday, E. 5 G.3.C.B 
eited | ir. 718 


that acts of parliament do hot bind 


be received. The Attorney General 
v. Le Meſchant, H. 28 G. 3. 
SARA ui. 201, u. 


D 


DEED. 


once. Ball v. Dunſterville and an- 
iv. 813 


cipal. vi. 176 


| . iu. 151 
er of a ſmall part of 
an eſtate takes a covenant from the 
vendor to produce the title deeds 
whenever it ſhall be neceſſary, and 


the deeds afterwards come into the 


vendee's. poſſeſſion on his taking a 


mortgage of the other part of the 
_ eſtate, and he then aſſigns a mortgage 
to a third perſon, not mentioning the 
rſon cannot main 


taia troyer againſt him for the deeds 


6. 


| 


s * 
DEVI SB. * 


5. If a perſon, having ſeveral creditors, 
*. convey, by deed . the f ef 


legal nterett 1 


my 
Ls 
= 


| pars of hig.real gnd perſonal propetiy 
do a truſtee, in traſt, (alter. 4s 

out. of the rents and. profits 189 | 
half the ſurplus to the grantor for, 
con uſe, and the reſidue among cer- 


tain creditors named id 4 ſchedule, 


without any intention of fraudulently | 


delaying. the creditors not named. in 


the ſchedule in obtaining their de- 


mands, the deed is good in law. 
Eftavick v. Caillaud, M. 34 G. I» 
. 420 


The deed of a ſurety does not ex- 
tinguiſh the ſimple contract debt of 
the principal. Vi. 176 


DESCRYT. 


A. ſeiſed in fee of a eopybold of in- 


heritance by deſcent ex parte maternã, 


ſurrendered to the uſe of himſelf for 


life, remainder to ſuch perſons and 
for ſuch eſlates as he ſhould by deed 
or will atteſted by three witneſſes ap- 
point, remainder in default of ap- 
pointment to himlelf in fee; aſter- 
wards be mortgaged and ſurrendered 
to the uſe of the mortgagee in ſee, 


who upon repayment of the principal 


and intereſt ſurrendered to the mort - 
gagor: held that the line of deſcent 
was thereby broken, and that the 
eſtate deſcended to the paternal heir. 
Doe d. Harman v. Morgan, H. 35 G. 3. 


vi. 103 

2. A feoffment and re fſeoff ment brealc 

the line of deſcent. vi. 105 
PkEvISE. 5 


I. Conditional, Contingent, or Executory 3 


| - their Conſtruction. ee 
[ See po Div. VIII. IX. XI.]_ 


1. Where the teſtator had three ſiſters, 


(one of whom was married, ) and de- 


viſed lands to truſtees and their heirs, 


« jn truſt that they and their heirs 
ſhould, during the life of the married 
ſiſter, receive the rents and profits, 
and pay the ſame to the two other 
ſiſters, their heirs and aſſigns; and 
from and after the deceaſe of the huſ- 


band, in caſe the married ſiſter ſhould 
be then living, to the uſe of the 
- three fiſters ſeverally in thirds for life, 


« 


E 4 ; with 


a”. 


— * 
* N 
3 
* 
= 
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1 
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+::with ſeveral remainders to their firſt 
and other ſons ih tail, remainder to 
Sethe daughters as tenants in chmmon, 
- ; with. croſs e remainders between the 
_  fiſters pn default of iſſue of their bo- 
- Mes reſpectiveiy, reminder over in 
ail: rhe* condition of the matried 


— ¶ «—˙ In re nt OY = rt ret 5 hy —— — — _ 1 — 
3 


dnnered to any of the limitations ſub. 


. ⁵—-— 8 ——— , POET - CO Ar 29 HDLee — 


tail may alone make a good tenant to 
the præcipe upon the death of the 
three ſiſters without iſſue, notwith- 
ſſtanding the Huſb+nd be then living. 
Harten v. Whittaker, T. 26 G. 3. F 
. Where the teſtatrix, by virtue * 


With a power to diſpoſe of 1000 J. in 
cCaſe J. V. or ary iffue of his ſhould 
b living at her death, out of a term 
of 500 years veſted in truſtees, with 
remainder to J. V. for life, and then 
to his ſons and daughters in tail, 
with remainder to herſelf iu fee ; and, 
e reciti 

- © geviſed the ſaid ſum of 1000 J. 10 
ttruſtees for certain purpoſes, if J. 


e . Ty, RSS. os Oe. 


| 
| 
| 


time of her death; and then deviſed 
that, in caſe ncither the aid F. i nor 
.-; any i ue of his body fſhruld happen to be 
ming at the time of ber deteaſe, by 
2 evhrch event the ſaid manor, by virtue 
| e and under the limitations in the ſaid 
14 . Geed of fettlement, & c ævonld dewelwe 
- ion: ber and her heirs, ſhe gave the 

-- Premiſes to the ſame truſtees for oo 
1, Years, tO raiſe the ſaid 1000. imme- 
diately after her deceaſe, and within 
fix months aſter to raiſe a further 
.. ſum of ioo .; and from and after 


Y 


Ch x - 
* —— — — ed 


—— ̃ RR—_ 


and ſubjeR thereto, deviſed the pre- 
miſes to her mother for life, remain- 
dier to her own daughter in fee, re. 


2 a — gens. 


— 


ber daughter ſhould die before 21, 


— Tp 2 mg ee 


J. MV. or any of his iſſue not being 
+ Jivingat the time of the teſtatrix's 
death is anne xed to all the ſubſequent 


tze teſtatrix, the heir at ſaw of the 
teſtatrix and ber daughter, who died 


ä — — — e 


msisder-wan in fee under 
e 
3. 4. deviſed to his fon B. 


fiſter's ſuyviving her huſband is not 


-- ſequent to the limitation of the life | 
„ Eftate'z and the remainder-man in | 


- - ſettlement, had an eſtate for life, | 


the ſetflement and power, | 


(+ or any of bis iſ/ue ſhould be living at the | 


the determination of the ſaid term, 


mainder over to A. „ in fee, in caſe | 


or without iſſue, the contirgency of | 


-. anitations; and he having ſurvived | 


3 before 21 and unmarried, is entitled 


— 99S 


—— — 2 Wy no 
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- DEVISE 1. 


ve e apa "LI ah re 
under the will. 


for life; re- 


_ mainder to truſtees during B's life 


to preferve contingent remsinders, 
' Nevertheleſs to permit F. to receive 


the rents and profits, remainder to 
"the firſt and other ſons of B. in tail- 
male, remainder to C.; with a pro- 
viſo, that if B. ſhovid ſucceed to the 
eſtate of D the limitation of 4.8 
eſtate to B. ſhould ceaſe, and the next 
in remainder fhonld take as if B. 
were dead: B. ſucceeded to D,'s 
eſtate before he had à ſon: held that 
the limitation to the truſtees continued 
during the whote of B.“s life, fo as to 
ſupport the contingent remainders. 
Doe d. Heneage v. Eeneage, M. 31 
G Ds e 


Yo | . 
4. Under a deviſe to a wife for life, 


provided fbe remains a widow, hut in 
' caſe ſhe marries a ſecond hufþand, 
then to F. S. awhen he Hall attain bis 


age of 23 years, the wife has an ab- 


ſolute eſtate till FJ. S. is 23, though 
ſhe marry before. Doe d. Dean and 
Chapter of Weftmiuſter & al. v. Free- 
man & ux. M. 27 G. 3. 1, 389 
5. It an eſtate be deviſed to B. the wife 

of A. for life, remainder to truſtees, 

Sc., remainder to the children of 4. 


and B, and their heirs for ever, to be 


divided among them equally, and-if 
but one child, to ſuch only child, and 
his or her heirs for ever; and for de- 
fault of ſuch Me, remainder over; 
and at the death of the deviſor A., 
and B. have no child; the eſtate li- 
mited to their children is a contingent 
remainder in fee, which, on the birth 
of a child, will veſt in that child; ſub- 
ject to open, and let in thoſe who may 
be born afterwards; and the remain- 
ders over will be defeated by that 


eſtate becoming veſted. In ſuch a 


cafe the words * yr default of fuch 
Re, mean for default of ſuch 
children. Dae v. Percy, M, 30 
G. e e ee 


3. 
6. 4.deviſed to H. for life, remainder to 


C. for gg years if he ſhoald fo long 
live, remainder to the heirs of the 
body of C.; the remainder to the 


heirs of the body of C. was held 4 


continzent remainder, and not an 
5 n 7 © > Ro 


'Y 


DEVISE I. IL | 73 


 executory deviſe, and was defeated by 
C. is ſurviving B. ; there being no pre · 
ceding eſtate of freehold to ſupport it. 

; T oath 6 85959 12933 » 7 
7. Deviſe of all the deviſor's eſtates 
to A. and the. iſſue of her body, as 
tenants in common; but in default of 


ſuch iſſue, or being 7 if they 


ſhould all die under 21 and without 
leaving iſſue, then over; held that 
all the limitations ſubſequent to that 


to A. were contingent, and were 


conſequently deſtroyed by a recovery 
ſufered by A4. Doe d. Davy v. Burn- 
/all, M. 35 G. 3. 
8. Under a deviſe to T. F. and his heirs 
for ever, and in caſe he ſhould depart 
this life and leave no i ſue, then to E., 
M., aud &., or the ſurvivor or ſurvivors 
of them ſhare and ſhare alike; the 
deviſe to E., M., and S. is a good ex- 
ecutory deviſe. Roe d. Sheers and 
others y. Jeffery and others, E. 38 
8 vil, 589 
9. If lands be deviſed to 4. and his 
heirs and aſſigus for ever, and if he 
die leaving no iſſue behind bim, then 
over; the limitation over is good by 
way of executory deviſe. Porter v. 
Bradley, E. 29 C. 3. iii. 143 
10. Under a deviſe to A. and his heirs, 
but if he die without ſettling or diſpoſ- 
ing of the ſame, or without iſſue, then 
over; A. may ſettle the eſtate in his 


life-time, and defeat the limitation. 


over. Beachcroft v. Broome, M. 32 
bs. 3s 5 iv. 441 
31. lf a freehold leaſe for lives be li- 


vi. 30 


. , eſtate,” Fc, though have ſome 
effect in the ENT of the will, 
are not of themſelves ſufficient to ex- 
tend a deviſe for life to a fee, v. 13: 
vi. 612 [an fre pot V.) 
2. The teſtator, having given 340000. to 
A. and B. in truſt for certain perſons, 
_ by a reſiduary clauſe gave ** all the 
reſt of his eſlate and effects of what 
nature ſoever to 4. and B. their er- 
ecutors and adminiſtrators, in truſt to 
add the zntereft to the principal fo as 
to accumulate the ſame, it being his 
will that the reſidue ſhould not be paid 
or payable but at the time and man- 
ner as the principal ſum of 40001. 
was directed to be paid: it was held 
that a houſe, the only freehold of 
- Which the teſtator was failed, did not 
paſs by the will, notwithſtanding there 
were general words in the introduc- 
tory clauſe, ** as to all his fate and 
effects both real and perſonal. Deed. 
Spearing v. Buckner, E. 36 G. 3. viibio 
3+ In order to give effect to the de- 
vile eee intent, the Court will 
overlook a particular intent inconſiſt- 
5 = mon 1 ty. 82 
4. The word le may be applied 
| to a real Shag the . the 
will ſhew that ſuch was the deviſor's 
3 3 | hub v. 716 
5, By a bequeſt of an houſe, it is in 
: neral Kay preſumed that the — 2 
meant to paſs every thing which was 
occupied by him with it, as proper and 
convenient for the occupation of the 
houſe, though the word appurtenances 
be not added. Ii. 502 


mited by will to A. and the beirs of | 6, Therefore where A., being tenant 


his body, remainder over ; 4. may 
diſpoſe, of the whole, and defeat the 
remainders by any conveyance during 
his life-time ;, or, ſemble, by his will 
only. Doe d. Blake, v. Luxton, E. 
35 G. 3+ „ Vi. 28 
12. An; exo mr deviſe is good, if it 
muſt neceſſarily happen within a life 
or lives in being, and 21 years and 
the fraction of another year allowing 
for the time of geſtation. vii. 102 


II. Conftrution of Devise ; from the ap- 


parent Intent of the Teftator ; er as 


explained by. parol Evidence. | 


1. General introductory: words in a 
: Stanbope, 7,356. 3» 


for years of an houſe, gardens, ſta- 
bles, and coal-pen, bequeathed in 
the following words; ** I give the 
houſe I live in and to .;“ 
it was held that the ſtables: and coal- 
2 occupied by 4. together with the 
uſe, paſſed, without being expreſsly 
named, though the teſtator fed them 
for purpoſes of trade; as well as for 
the convenience of his houſe. Doe 


— 


7. The word farm, though coupled 
allo paſs a leaſehold eſtate, if it appear 


that it ſhould ſo paſs, Law v. Earl 


will, a « touching all my temporal 


vi. 345 
There 


| ry 


v. Collins, E. 28 G. 3. ii. 493 
words to paſs freeholds in-a will, may 


to have been the teſtator's intention 


. Th 6 : 9 vl ere 45 bein bei ed of 
"oe 77 keto e F 


„ 


farm b ing freehold, 2nd the whole 
r WITS EO. / 7 0 : \ 
Ving been always let together as one 


And perſonal eſtate whatſoever,” to 
C. ; it was held that the leaſehold 
"deviſe. ET TIT”... v5 268 
9. Under a deviſe of a manor, copyhold 


" premiſes, parcel thereof, which were 


purchaſed" by and ſurrendered to the 


lord ſubſequent to the time of making | 


Bis will, will paſs ; and this, notwith- 


* aoGng a ſubſequent demiſe of the 
£5. 


© premi by the lord from year to 


g. 3. [See pot XII.] vi. 708 
io. ac us and B., ftran 25 to 
each other, creates a joint-tenancy, 
and the conveyance by one ſevers the 
Joint -tenancy, and paſſes a moiety: 
bat if the deviſe be to huſband and 
wife, they take by entierties and not 
© by moieties, and the huſband cannot 
| by his own conveyance deveſt the 
_ eſtate of the wife. v. 654 


11. Therefore where a mortgagee of a | 
copy hold eſtate in poſſeſſion under a | 15. A. deviſed to B. his wife for life, 


forfeited mortgage, and confidered as | 


13 


jrredeemable, . deviſed it as land to 
© huſband and wiſc in fee, it was held 
the conveyance of the huſband alone, 
without the "concurrence of his wife, 
. Paſſed no intefeſt againſt the wiſe ſur- 
. viving.' Doe d. Fregſtone v. Parrott, 
7. 34 C, 3. v. 652 
12. A. being ſeiſed in fee of ſeveral 


'. freehold eſtates, and alſo poſſeſſed of 


a leaſehold reQtory for lives, deviſed 
all bis, manors, meſluages, lands, 
tenements, tithes, and hereditaments, 
and all his real eftate whatſoever, 
except what is thereinafter mention- 
ed and deviſed, ) to truſtees, in ſtrict 
ſettlement; he charged his leaſehold | 
with rent-charges to two of his 
younger children ; and directed that 


** 


5 


» 


Part of the farm paſſed'under the firſt | 


year, Roe d. Hale v. Wegg, 7. 36 


— 


10 A a+ 
* _— 


. Whom a ſon, was to have the prefer. 


did not paſs by the general words of 


N death of A. Sheffield, 
Bart. v. Ld. Mulgrave, E. 34G. . 


v. K 


would have been ſufficient to bave 
paſſed the rectory if the deviſor had 
ſo intended: but the limitations 
_ ſhewed that ſuch was not his inten- 
tion, b. 698 
life, the deviſor limited the eſtate to 
truſtees and their heirs, in truſt to pre- 
| ſerve contingent remainders, and to 
permit the tenant for. life to take the 
profits, with remainder over on his 
decesſe; and he afterwards gave 
other eſtates for lives, with ſeveral 
remainders over, and atter each eſtate 


to truſtees and their heirs : held that 
this ſhewed his intent to be, that the 
| eftates to the truſtees ſhould. be con- 
fined to the lives of the ſeveral. te- 
nants for lives, and conſequent!y that 
thoſe in remainder took legal eſtates, 


the will to ſhew a contrary intent. 
Doe d. Compere v. Hicks, M. 38 G, 3. 
©, 5 vii. 433 


and empowered her to deviſe the 
ſame to any one or more of his child 


or children in ſuch manner, ſhare, 


and proportion as ſhe ſhould appoint 
N bin 6 2 as the ſaid eſtate Gels 26: 
be divided, but tranſmitted Whole 
ard entire to his heirs ;** and in an- 
other part (after devifing an adjoin- 
that his will was that © they ſhou 
be confidered as one eftate, and be 
tranſmitted entire to his family; and 
in default of appointment, to his own 
right heirs: F. by will deviſed and 
appointed to their ſon C. for life, re: 


tingent remainders, remainder to the 
firſt and other ſons of C, in tail gene- 
ral, remainder to the . e of C. 


When any of the lives dropped the 


— "IT 


in tail general, and with like Iimita- 


Teaſe ſhould be renened, and be 
names of thoſe two children 771 65 | 


_ ence ;- it was held that the fectory 


"the, deviſe, but ther e eldeſt 
ſon and heir took, as ſpecial occu- 


13. The general words above ata | 


14. Where after a deviſe to one for 


for life he interpoſed the ſame eſtats. 


there being no other circumftances in 


ing eſtate in the ſame way) he N | 


mainder to truſtees to preſerve con- 


120. << Ss 


— 


. 


ion „ ft eo © 


0 I 
F 


© 
tt 


all the che 


Lad. Kenyon, Ch. J. and Gre, they 
relpectivelj tock eſtates in tail gene- 
ral: per Abhurft and Buller, Juſtices, | 


remainders in tail to their reſpective 
children. Griffith v. Harri . 5 


G, 3 «737 
16, 4 by will bequeathed to 15 wife 


be ſi Fred ſome other le re) a . | 
e, and a 


bold eftate at N. for her li 
| leaſehold eſtate at V. to B.; and by 
his chdicil he directed that the bequeſts |* 
to his wife in his will ſhould be in full 
of all claims ſhe ſhould be entitled to 
on his real or perſonal eſtate, except 
the eſtate for life of his wife in the 

- premiſes at W.; held that the wife 
was not thereby entitled to the eſtate 
at W., it being clear that V. was put 
by 12 for B. Skerratt v. Oalley, 
H. 38 G. vii. 492 
17. Parol bella may be admitted to 
explain a latent ambiguity in a will, 
or Pk, Thomas d. Evans v. Tho- 
mas, E. 36 G. 3. vi. 671: Walpole 
(La.) v. Chee (F.), H. 37 G. 3. 


vii. 138 


18. But where the deviſor made one 
will in 1752, and another in 1756, 
without diſpoſing of his perſonalty, 
and by a codicil (reciting that by his 
laſt will dated in 1752, he had made 
no diſpoſition of his perſonalty) diſ- 
poſed of his perſonalty and appointed 
execntors ; it was ruled that there was 
vo latent ambiguity ſo as to let io pa- 
rol evidence to. ſhew that the teſtator 
| Intended by the codicil to confirm the 
will of 1756, and not to republiſh that 
of 1752. „ Vi. 135 
19. Parol evidence may be admitted 
to ſhew that at the time of making a 
will the deviſor gave infſtruQtions to 
the attorney to inſert the name of 4. 
in the wilt, when the attorney inſerted 
that of B. by miſtake. 


20. But parol evidence of declarations 
made by the teſtator before the mak- 
ing of a will cannot be received to 
contradict the will. . vi. 671 

21 If a deviſe be to A. by name, with 

ion annexed not applicable 
dut ſhewn by parol eridence 


a 9 955 


v 6 1 iw. : 
"ak to D, an 4 K to. oth children ; 3 [ 


D. and E E. were | 


_ alive, when 4. deviſed: Q. what | 


eſtates did they ſeverally take? Per i 


they reſpectively took life eſtates, with | 


vi, 671 


44 


ber 
can be amines to N 15 17 
vious to the making of his ai, e 
deviſor had declared that N35 ant to 
leave the premiſes to . 7 4. 
Evans v. Thomas, E. 36G. 3. vi. 671 
22. But if the deſeription annexed. to 
4.'s name be not . to any 
other N it may be rejected 
ſurpluſage; and then A. will . 
be eee a 


under 1— die, 
23, Parol evidence ma 

A. was inſerted 

by miſtake for the name of B. * a, ; 


ſhew that the name 


* 


* cn PO LINER ade: Wark ' 
ſhall ene: nl Se 


1. 4 deviſed „ to all and every the 
UE and ng ir ters of I N 
„ and the heirs male of the 
2x of ſuch daughter or daughters 
equally between them, if more. than 
one, . as tenants in common; and for 
default of /ach iſſue he deviſed all his 
ſaid lands to C.: held: that the 

daughters of B. took croſs remain- 
ders. Atherton v. PM, T. 320 (7. 3. 
Saks 10 

2. The rule is, that, as between t 

only, it ſhall be preſumed that croſs 
remainders were intended to be raiſ- 
ed; but if there be more thah two, 
it is neceſſary to reſort to other words 
in the will to diſcover an intention to 
- raiſe them. Ale. 1 3 


IV. Efate in Fee x 8 Words f 


Live: [See 400 Dio. V. VI. 


1. The word care“: of itlelf carries a 
fee; and words of reſtraint muſt be 
added to make it carry leſs,” f. 411 

2. The word Mares“ is equivalent to 
« gflate, and will carry the fee, un- 
leſs coupled with other words which 
ſhew a different intention. Fletcher 
v. Smiton, M. 29 G. 3. ü. 65 6 

3- Where the teſtator '** gave and i. | 
queathed to 4. his eſtate at B. and 
che teſt of bis effect, ſurgiture/eftates 
real and perſonat to C.; A. took the 

eſtate at F. in fee. Holdfaft d. Cow- 
per v. Marten, M. 27 G. 3. i. 411 


ö 4. A de- 


”  DEVISE rv. v. 


© #\tevite of teftatbr's lende ut ia. 


Rates of NJ C. 


Has, aud in default 5 e over, 


A. takes an eſtate- tail Doe d. Bland- 


2 e C. it,” | 
s fe, to B. A. for life, and after | rd v. Applin, M. z G. 3. ivi'82 


L.A. deceafe to E. S., charged 


wein an annuity to F. 7. for life, 
Ives 4 "remainder in fee to E. S. 
8. Werker the word * hereditaments” 
i fafficient to carry a fee? 2s. 

10 N 68 N Hi. 360: v. 558 
8. A deviſe of all the reſt, reſidue, and 
"reminder of the deviſor's lands, he- 
"i 2editaments, goods, chattels, and per- 
nat eſtate, his legacies and funeral 
expenees being thereout paid,” con- 
veys the fee of all the devifor's real 
eſtate. Dor d. Palmer v. Richards, 
T7 29 G. 3. iti. 356 
7. Ia ſubſequent eaſe the Court held 


3 
— 
* 


— 


"" that only an eſtate for life paſſed by 


© theſe words; „ all the reſt of my 
Muh, tenements, and bereditaments, 
© either freehold or copyhold, and alſo 
"all my goods, Sc. after payment of my 
1 gut debrs and funtral expences, I give to 
A. Kc. Deus d. Moor v. Mellor, E. 
46.3 v. 558:—[ Bat the judgment 
er the Court in this caſe was re- 
verſed in Cam. Scacc. M. 37 G. 3. 
3 4oftr. 781] 


$. 4. deviſed his real and perſonal | 
. eſtates to his wife for life, and direQed | 
' bs of the perſonalty to be ſold after | 


wife's death by the executor, and 


i divided between C., D., E., F., and G.; | 


" ke then gave two annuitics to H. G. 


2 l paid by bis executar out of his whole | 


effate, and to commence after his 
. wife's. death; and he then deviſed 
Ihe remainder of the frofits, after his 
 wiſe's death, and after the yearly 
Payments to the annukants ox? of” h., 
© evbole eftate, to B., C ,and D. equally 


e and ſhare alike ; held that the 
Doe d. Beezley | 


executor took a fee. 
8 Mdodbonſe, M. 31G. 3. iv. 89 
9. A devile of a houſe to A., paying 


early and every year out of the ſaid | 


*" houſe the ſum of 15:5. to B.“ will 
carry a fee. Coogright d. Baker v. 
Seel „A. 33 C. 3. 
V. Ble Tl. —I See Div. IV. VI.] 

1. Under a deviſe to A. for life, and 


| ater his deceaſe co aud am bis | 


ws 4 292 


ö 


V. I3f 


2. By a deviſe to A. for life, without 


impeachment of waſte, and after his 


deceaſe to the iſſue male of his body, 
and the heirs and aſſigns of ſuch iſſue 


male for ever, and ſor default of füch 


iſſue male to B. &c.; A. takes an 
eſtate · tail. Denn d. Webb v. Puckey, 
T. 3 G. 3+ ; : ; 4 v. 2 9 


| 8 99 ; 
3, But it in the above caſe A. had taken 


only an eſtate for liſe, yet as the re- 
mainder to his iſſue and the ſubſequent 
remainders were contingent, A. might 


have barred them by ſuffering a re- 
covery before any iflue born. v. a99 
J. 4. deviſed to his nephew B., but if 


he died without male heir, then to 
another nephew C. and his heirs; and 
charged the eſtate with an annuity to 
D., and ſeveral legacies to other per- 
ſons to be paid at a future time: held 
that B. took an eftate-tail., Denn 4. 
Slater v. Slater, T. 33G. 3. v. 335 
5. Deviſe to 4. and her heirs, and if 
ſhe died without iſſue then ſhe was en- 
abled to diſpoſe of the eſtate by will 
or deed, and for want of ſuch iſſue 
and direction, c. then to the devi- 
for's right heirs : held that A., ho 
had iſſue, took an eſtate-tail. Doe d. 
Neville v. Rivers, E. 37 G. 1 
| | vii. 276 
6. Under a deviſe © to J. and B. and 


their heirs, and in caſe they agreed to 


ſell the eſtate, that they ſhould have 


| their equal ſhares ofthe money arifing 


therefrom, but if they agreed to keep 
the eſtate whole together, then that 
the rents ſhould be equally paid and 
divided between them, to the ſe- 
veral and reſpective heirs of their 
bodies ;** A. and B. took only eſtates - 
tail. Roe d. James v. Avis, J. 32 
G. 4. iv. 605 
7. Under a deviſe to 4. and the heirs 
ot her body for ever, as tenants in 
common and not as jant-tenants ; 
and in caſe 4. die before 21 or wkh- 
out leaving iſſue of her body, then 
to B.: held that A. took an eftate- 
tail. Dee d. Candler v. Smith, E. 
38 G. 3. vii. 531 
8. A. after giving different annuities ta 
an only fon, increaſing at different 
ages till 30, and to be paid to = 

_ 


Cen wow uy. ALe=mu9r 


$ 


—— 


* 
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 votilbe married; deriled os in 3. Voder s dere $0.54 4..for-tifh, 


caſe my ſon ſhall happen to marry be- 


7 = he attains the age of thirty, then | . 
I give and deviſe to him and the heirs. 
- — ; his body all my real and perſonal |. 
eſtates, We. and if my ſon ſhall hap- 

pen to die without leaving iſſue of his 


body, then I give and deviſe the ſame 


to my brother B.:“ held that the 
ſon took an eſtate-tail in the real 
_ eſtates, and the perſonal eſtate abſo. 


| lately. Daiztry v. Daintry, T. 35 


VI. 397 


* 3» 
9. 4 deviſe pin ! in traſt to receive 
rents and profits during the life of A. 
and that ſuck rents and profits ſhall | 


be applied for the ſubliſtence and 
maintenance of the ſaid 4. during | 


| bis life, is not an uſe executed in A., 
and cannot unite with a ſobſequent | 


legal limitation to the heirs of the 


N Siler v. Mien, E 


256.3. bags 


2 Vi. ee 176 
[ad fee Div. IV. V.] 


* A. deviſed his eſtates real and per- 


2 «© in truſt to truſtees for. his 
rother B. and his fr/# and every other 
For in tail male; failure of ſuch iſſue 
to his brother C. and his firſt and 
every other ſon in tail male, Sc. Cc. 
in all the foregoing caſes without im- 


peachment of wake, other than wil- 


ful ;”” and directed the renewals of a 
leaſehold eſtate to be made by the 


tenant for life; held that g̃. took only 
a life eſtate, with remainder in tail to 
His children, and that the deviſor in- 


tended to uſe the words ** firſt and 
every other ſon” as words of purchaſe. 


hg Phipps v. Ld. Mulgrave, T. 33 


o—{'Sz Div. VIII. 3,&c.], 


2. 1 3 vited two houſes to his wife for 


life, and willed that on payment of a 
ſam of money to the wife by B. (one 
of his ſons) B. Thould ſhare -equally 
alike with the reſt of his brothers and 


ftters'C., D., and E.; and if any of 


tis chitdren ſhould rung then the ſhare 
of him or her ſhould go amongſt the 
furvivors ; held that the children B., 

C., D., and E. took only eſtates for 


life under the Will. ed d. Ri. 
ee! VV. Zu momus, E. 3 39% 1 
$18 N Te . e 


- ſuch iſſue, to the uſe of the 


male of his and their bodies-reſpec 
| tively, and for defauk of ſuck. ior 


' mainder. tu his firſt. and other ſons Sh 


tail male, remainder, (9 the u of 
and every the daughters, & 74 5 


nants in common, and iu 


Reirs 
of the deviſor,“ an only 7 


only an eſtate for life on the death of 
23 . my R A Yo 4 7 


Coven 
4. By a 2 6 71 405, fon 6a r Fand 


M. Nafs for life, remainder to gruſ- 
tees, Oc, remainder. to the, ff. 
other ſons of 8. Najb, and the heirs 


to the uſe of all and every the 
and daughters of the ſaid F. Nay ook 
the —5 of the ſaid AC, — — 
gotten and to be begot Ay \ 
default of e to the whoa 

right heirs of the ſaid , Nu. for 
ever; a daughter of T, Nah ogy tool 
an eſtate for life. "Dinas v. 
P i 87 


| Page. 
5. 4. dene 10 b. . 


meeting - houſe of C. for life,” on v 
dition that he ſhould convey the pre- 
miſes to truftees, to take place aſter 
B.'s death, for the uſe and ſappate of 
the preaching the word'of tethe 
meeting · houſe for ever, and in caſe 
the preaching there ſhould be — 
tinued, then over to a charity-ſ 
held that B. took an eſtate for life, 
though the deviſe over after his — 

would be void by ſtat. 9 G. z. c. 66. 

Dee v. Aluridge, Z. 31 G. 3. N 


VII. Femes Covert; Devifes ee of. 
1. A. deviſed lands in truſt to pay the 


rents and--profits to his. dang 

(whoſe huſband was then lir ing 9 for 
her life, notwithſtandiug her eqver- 
ture, and not to be ſubje4 10 any, comrol, 
cc. of her huſband, nor habſe to any 
debts which he h, or end cn, 


aſterœatds the deviſor made a codici}, 
taking notice of the dea öf ;his 
daughter's huſband, herein he ra- 
_ tified and confirmed his Tajd Will: 
the daughter is entitled under this de- 


viſe to the rents and profits, Ae. free 
from the control of any f ha- 


| ot Jt ve E. 26 C13. 


93 
2. A de- 


| Ns vin. Limitation of real Eſtate : : 


8e 5 viſe, of lands. to 5 
A theit heit upon truſt to permit 2 ſeme 
500 We pets 44 receive; and. take the, rents 

Ad proßts during ber life, for her 
e. 5 eparate uſe, and after her 
e to. che uſe of the firſt and 


* 


72 


dapghters as tenants in common, with. 
qi e like. limitations to other femes 
Foverte, velts the legal eſtate in the 
en tan, E. 38 G. 3- 

ao ern | . Ad 


S 


3 
418A ak 


3 Ve and ſee ante Div. I. V. . 
1. Where the perſon to -whoſe right 
2 an eſtate 1s limited takes no 
eſtate himſelf, chere his right heirs 
rchaſers. | 1.634 
2. Ageviſe to the right heirs of huſband 

a1 "and wife is a deviſe to ſuch perſon as 
anſwers the deſcription of heir to both, 
namely, a — _ both : mou - = 
* "precedia te iven to the father 
and — ſuch child ſhall take as a 
«purchaſer, . Nor 4. Nightingale V. 


uartley, H. 27 G. 3. i. 630 
E 2 Ss word of kes or 
limitstiob, as will beſt effectuate the 
deviſor's intention. Die v. Collis, 
. 31 G. 3. iv. 294 
+ Therefore where A. deviſed his eſtate 
to bis two daughters, to be equally 
divided between them, one moiety to 
one and her heirs, and the other moiety 


to the other for life, and after her | 
+. deceaſe, 10 the iſſue of her body and 


- heir heirs for ever, and ſhe had ore 
child living at the time of the deviſe, 
the ſecond took only an eſtate for 
life, with remainder to her children 
28 purchaſers. iv. 294 
5. The words = firſt and every other 
ſon, may be taken as words of limit- 
ation, where it manifeſtly appears 
. that the deviſor intended to uſe them 
in that ſenſe; but, generally ſpeak. 
a ing. thay! are meds of purchaſe. . 
| v. 323: See Div. VI. 1. 
6. 4. by will deviſed to truſtees to the 
uſe of B. for life, remainder to truſ- 
tees, Cc. remainder to the fri and 
other ſons of B., remainder to the 
daughters of B., remainder-to the uſe 
of juch perſon as he ſhould 1 
by deed ; and aiterwards. by a 


—_— 


her Tons of her body, then to the | 


| 


in whach he recited the will, be ap- 


5 pointed the ſame premiſes after 12 
| Zech of B. , and failure of her iſſue td the 
uſe of the ſirſt and other ſons of C. & . 
B. aſterwards died without ie; held 
that the ſimitations created by the will 
and the deed could not be united; and 
that the limitation in the latter tc te 
firſt and other ſons of C., &c. waytoo 


* + 


remote to take effect, being after a 


everal failure of iſſue of B. Habirg- 
Lam v. Vincent, M. 33 G. 3. . 92 
7. Aſter a deviſe to an infant in tre 


Ja meree for life in eaſe it ſhould be a 


ſon, remainder to-ſuch iſſue male or 
the deſcendants of ſuch iſſue male of 
ſuch child as at the time of his death 
ſhould'be his heir at law, and in'Caſe 
at the time of the death of ſuch child 
there ſhould be no ſuch iſſue male nor 


any deſcendants of ſuch iſſue male then 


living, or in caſe ſuch child ſhould not 
be a fon, then over; the limitation 
over is not too remote to take effect. 
Tong v. Blackall, H. 37 G. 3. vii. o: 
[ See ante 1. +— af 
3. Under a deviſe of lands to truſtees | 
in fee in truſt for A. (an inſant) for 
ninety- nine years if he ſhall fo lon 
live, and after that term to his fi 
' ſecond, third, and fourth ſons, and 
the iſe male of their bodies, for the 
like term of 99 years, as they ſhall-be 
in ſeniority * birth; and in default 


of ſuch iſſue male in him or them, 


then to B. and the iſſue male of, his 
body for the like term of gg years; 
ad in default of ſuch iſſue male, then 
to the right heirs of the deviſor: 4. 
takes an eſtate for 99 years determin- 
able with his life, and upon his death 
his firſt ſon takes a like eſtate ; bur 
the ſubſequent limitations to his other 
ſons, and to B., are es Somerville 
v. Lethbridge, E. 35 C. 3. vI. 213 


IX. Limitation of perſonal Eftate: * 
{and fee ante Div. I.; VIII. I 
t. Where there is an expreſs limitation 
of a chatrel by words, which, if ap- 
plied to a freehold, would create an 
expreſs eſtate - tail, the whole intereſt 
veſts abſolutely in the firlt taker; and 
a limitation over of ſuch a chattel is 
too remote to take effect. Dee d. Eds 
v. Lyde, H. 27 G. 3. 1. 395 


2. But where there is no ſuch expreſs | 82 


legal n. the Court will Con- 
_ fider 
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ider the e e dhe teſtator. 5 
. 4. 59 

So that where: a term was — 
3. « to G. L. for life, and after his de- 


1 ceaſe to Margaret his wi 


to the children of G. E. 
alile, and ik G. L. di 


are and Bare 
without iſſue 


of bis body, then to R. L. for life, | 


and after his deceaſe to Mam his wife 
for life, with remainders over, the 
Umitation to Mam was held good, 
S. L. dying without leaving iflue, 
and; R. L. dying during his 5 | 


If. term be bequeathed to 4. 4.20 

a W n 

n "lawful heirs, and if he die and 
leave no lawful heirs, thento B:;” the 


An. Teal. v. Fes, NM. 29 G. 3. 
. ii. 720 
5• Under a W of a term of years 
, to A. and the heirs of his body 


and to their heirs and aſſigns for ever, | 


but in default of ſuch iſſue then after 
. his deceaſe to B. and his heirs,” the 
limitation over to B. is good by way 
of executory deviſe. Milligſen v. 
South, E. 38 G. 3. vii: 855 
6. There ſeems no difference in the con- 
ſtruction of the words ©& dying with- 
out iſſue, or words to that effect, 
when applied to real or 1 1 pro- 


e Forter v. e 29 C. 3. 
| iii. 146 
X. Reverſion 3 ; | by what Wards it fall 


%. 
1. where the teſtator was , ſeiſed of an 
undivided moiety of three renements 
in A., and alſo of the reverſion 5 
ſee, expectant on the death of 
of the other moiety, aud alſo 2 
of lands leaſed on lives in B., and of 
other lands in poſſeſſion in B., and of 
ſeveral other lands in C., and deviſed 
to N. P., ©* all that his part, purpart, 
and portion of and in the tenement 
"Called, A.,.and alſo all his other lands | 
in ſee- limple, ſituate, in B., and the 
. .reverhon and remainder thereof,” the 
„Whole of. the. teſtator's eſtate in A., 
whether in. poſſeſſion or reverfon, 


Fee to V. P. Dee 4. Phillips v. 
. 20 G. 3. - 1. 405, 
A. being ſeiſed in Ke att of an un- 
Aided 101 SI'S. of. eee 


bo & 1 


for life, | © 
and after the deceaſe of oh ſarvivor | 


of her eſtate and effects to be 


ſ 
limitation to B. is good. Goodtitle ; 


. 


79 
* 


Aentielsd to we rte io 
© other Fourth” exc rm * 


mination of an Wa were eat} that 
"ſhe was entitled to che fitſt, and de- 
viſed it to B. C. in fee z and then di- 


nder 
old as 
ſoon avs might be after her death; and 
her funeral expences to be paid there- 
"out, and the -overplus (if any). to he 
divided between B. und E.; > It Was 
held that the reverſion did not 295 
by theſe general words. We | 
in. 88. 942 95 
4. 4. by will gave two legacies of 1 
each to his. ſon and daughter; t6 be 
paid at 213 then he gave all his 
realty and perſonalty to hi wife ſor 
life; and after her death one: free- 
hold eſtate to the ſon, and another. to 
- the daughter ; * but if either or Both 
of his children ſhlould die before. the 
wife, then thoſe jegacies which wefe 
left to them ſhould ye:ure to the wife ;** 
it was held that on the death of the 
ſon before his mother, the latter was 
entitled to the reverſion of that ſree- 
hold eſtate, Hardacre v. Naſby N. 
34 G. Zo 101. 5916 


XI. Yefled Tatereft ; j 8 gl be, "and 
when de uiſable. 
1. An executory deviſe is rranſmiſſiþ! le. 
aſſignable, deſcendible, and deviſuble. 
Jones v. Roe, (in error,) H. 29 C. 3. 
A deviſe to M. IL. the teſtatpr's 
daughter for life, remainde: to/.the 
children of her body 1 and 
their heirs, and in default 1 to 
M. L. the teſtator's ſon in fee, M. I. 
died without children after W E 
held . L. took a veſted remainder, 
which was deviſable in the life-time 
of M. Z. Joes v. Legge, in Chancery, 
1743. Ai. 488, 4. 
A. having three daughters I, C., 
and D., by will gave à ſmallle 15 
to B. and C and then gave a lfaſc» 
hold eſtate to DO; Py if ſhe died 
. without baving child or. children 
then to B., and "after her (0 her 
child or children; D. had a child 
-. who died in her life-timey' Held chat 
D. took the abſolute intereſt in e 
term, and eonſequentiy that ſue might 
diſpoſe of it by will. en d. AH. 
v. Ruggs T. 35 C. 3. 22 
4. A de- 


rected all the reſidue and rea 


"Bee Ta, K 8 ad el 


. on, of £ 
i 34x: hath as EP rt of. Le, or ſu » 


in 


rw, of the Will exprif; er 
. 210. ren 


and for default of ſuch iſſue, 
then over; B. died in the life-time of 


A., and then A. by a codicil confirmed 
Bis will z held * the heir of B. took 
_ nothin e though it appeared that 4. 
knew of the death of B. and of the 
* of her ſon before he made the 
44 Doe d. Turner v Kett, F. 32 

| Iv. 601 
A. "The, codicil operated as a republi- 
. cation of the will; and then it ſtood 

" thus: © a deviſe to B. and the heirs 


4 ber body ;” but F. being dead, 
e 


deviſe was void. iv. 601 
'S A. by will deviſed all his eehold and 


copyhold Tands, &c. in truſt for certain | 


' Purpoſes, and afterwards purchaſed 
pew lands; and then made a codicil, 
"whereby, after reciting that he had 
deviſed all his. freehold and copyhold 
to the truſtees named, he revoked the 
ee 15 far ad felsted totwo of the 
ktruſtees named, and deviſed his faid 


4 Ve. to the other truſtees upon 


"the ſame troſts, and concluded with 
| RE, the codicil to be part of his 
or the will would not operate to 

the after - purchaſed - 


Strathmore Y. Boruet, H. 385 6. 4 
vii. 492 
Copybold lande barchated after a 


en diſpoſing of all the teſtator's 
lande, do not paſs by the will. 5 7 
l Bites, M. 24 G. 3. B. R 


5 "A. bequeathed money to truftees in 
"trot For B. till ſhe” Thou'd attain 21, 
und then to pay the ſame to her, and 

Ir P. mold die under 21, leaving 


à child or chiidren, then in truſt for! | 


- fech child or children; but if B. 


ſhou'd die under 21, without leaving 
any child dr children, * in — 4 


W 


i. 135.2. 


f 


held” that ſuch a + gr | 
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for C. 's three nieces; B 


+ ne 8 | 


me ate " 
Jife- tim of the. 9 2 


Lenk 
* male. . 
mainder tu. .: e Ma one ſon, 
bo died in her lik | 
ſon; held that. aly an 
eſtate for life, and my mende . | 
ſon nor grandſon took any | 
that the remainder to 


og 


Doe d. Kade lie v. an, a. 4 
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7. ann and the "birth g * 
humous * amount 5 1 275 
revocation of a, will © 
Joes BEGS. De Laxcs 


M. 3 _ 540 
8. "But the (bk nent birth of | 
is not of itſelf ufficieat, 4 V. 
Shepherd, H. 1 1779s in Ros, Cen- 
mont. | 
9. A deed intended to operate dg an 
appointment 9 uſes, 70 not ſu 724 


for that purpoſe ve the effect 
of revoking Lai. the party 2 


pear to have 18 TE ite. Lou Ph 


Vs 72 v, 124« 340 
10. 4, ſeiled in Bt y marriage ar- 
ticles agreed to ſettle his eſtates ſo a 
to ſecure his intended wife*s jointu 


and the portions of youn nes, children, | 


and ſubj ject thereto apo is eldeſt & } 
in tail jy e; then bs > locked th 
Eſtates in fee In cafe 4 bad” 1 

and ſubject to any jointure he mi 
make; and afterwards conv 0 
by Jeaſe and releaſe to tri 

their heirs, in purſuance of e 2 


ticles, in traſt for himſelf in fee, tilt 


the marriage, and afterwards for the 
various of the--martige | 
articles, and for default of iſſub f 
che marriage, and ſubject to a tera 
lor lecuri 
himſelf in fee: be 

and died without iſſue: held that the 


parted with * whole eftate deviſed, 


Va 49 R 


the j ointure to tbe uſe of 
afterwards married 


deed of ſettlement, whereby he: de- 


— 
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E In 
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2. So may beaſts of the plough under the | 


4 1 un bt dene N. 


vention of * 1 EE | 


| fame inſtrument, and 7 
confiſtent with the . proviſions of the 

will: and that it mae ns 1 
_ that with reſpuct de one of ih e lies | 
the conveyance in fee” to the truſt 

was merely for the pu purpoſe of eren in 
a teem to ſecute his wife's: jointure, 
2 that. the ſettlor took back the fee | 
ſobject to that term. Goodtitle d. 


4 


4 Olea, M. . vn. 399 | 


--DILAPIDATIONS. 

1. An dion on the cafe for dilapidations 
hd by bendal houſe may be main- 
' rained by a ſucceeding prebendary 
ngaint his predeceſſor. Radcliffe v. 
Boh. 7. 28 G. z. ü. 630 
2. The ſtatutes of the church of Ely pro- 
bi 4 that the receiver ſhall require the 
ndaries to Wr their houſes 

phe . n their de- 
pair t ls eir coſts ; but 
the par? are to be ſupplied out of 
No logs belonging to 5 church, 
the charges of the workmanſhip 
only pay 1 de borne by the prebenda- 
ries ; queſtion whether a ſuc- 
E. 1 Seeder ſhould recover 
againſt his predeceſſor the full eſti- | 
mate of repairs wanting, or the 
amount of the workmaaſhip only, the 
Courr thought it reaſonable that he 
mould recover the amount of the 
workmanſhip only; and held that the 
church were {till bound to ſupply the 
materials. ii. 6 30 


+» DISTRESS. 
[See alſo Lawton and Texan. ] 


1. Serre trade may be di d 
ſor rent they be nat in actual uſe at 

the time, and if there be no other 
ſufficient. diſtreſs on the premiſes. 
Gorton v. Fallaer, H. 32 G. 3. ir. 565 


ſame circumſtances, iv. 565 


3. But: things affixed to the freehold, 
ſuch as an anvil or mill lone, cannot 
be diſtrained. * zv. 5% | 


— if there bens —— oh him. 


oth * I en 
1 2 


rain 


A tenant 548 over . et 
iration of his term cannot 9 
landlord's _ which mo put upon 
the premiſes by way fr, Wes 
1 . Fo Coftar 
8. Ff 7 party in order to 0 85 
2 money 
deem his p from a wrongful 107. 
treſs for rent, may maintain trover 
inſt the wrong-doer. Se 
Rachen F. 35 G. 3. 298 
9. One warrant of diſtreſs for the amount 
of ſeveral duties ĩpoſed by different 
acts of parliament, each givin 5 
power of Sher, is legal. Patchi 
v. Bancroft, T. 37 G. 3. „I. 167 
10. The judgment of the comiBapers 
of land-tax on appeal is concluſive in 
an action of treſpaſs brought againſt 
the officer for lerying un ra warrant 
of diſtreſs. vii, 367 


1 DIVISION. , "54 
1. The moiety of a penalty being given 
by tat. 22 G. 3. c. 41. to the tresſurer 
of a county, riding, or diviſion 3 held 
that the word dizz/on does not apply 
to ſmail.diftrits, ſoch as the Cinque 
Port of Seaford in Suſtæ ; but mult 
be confirued with reference.to county 
and riding, and means ſomething ana- 
| logous to them. Evas, g. 4, *. Ste- 
vens, E. 31 G. 3. iv. = 
2. Neither can it be applied ta the 
ferent paris of a county in which the 
magiſtrates  a& ander one general 
| commiſſion, but for the convenience 


. 32 6.3 3 13 ö pg 459 : 
3 * deaths legal di- 
1 — | — * there - 
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gs MONET NE. . _ [908 


| ria —_ 456 a don 

- give is Chan vin 

©" mented by S Anne's 8 = 

"Ring re d of Cbeber, M. 27 G. 3. 

97 

2 In the caſe of a 'donative, * * 

is in folt poſſe ſñon immediately on the 

nomination, and may maintain an 

- aQion for money had and received 

_. againſt any yt who receives the 

rents and profits. i 403: ( tit. 
Ale ere VI. 16.]- 


LEN.” "DYER's REeyoRTs. 


The. marginal. notes in Dyer's Reports 
are good authorities, being written 
; by Ld. Ch. juſ. Trey. Milꝛuard v. 
VHaubbe, 4 Buller, J. ü. 84 


# = 13 . 
E 


3 EJECTMENT : 
+, {See alſo title PrRacTiCE.] 
I. Title of the Leffor. 
1: Ia ejedment the legal title muſt pre- 
RM vail. Gvodtitle d. Jones v. Jones, M 
376. z. vii. 47 
2. A ſerpude- of chambers in New Jun 
to che treaſurer and antients of the So- 
| ciety, made with their aſſent, to the 
intent that they may grant the ſaid 
chambers to a purchaſer, paſſes the 
eſtate to ſuch purchaſer before ad- 
miſſion; and therefore upon the death 


of the ſurrenderee before admifſion, | 


the Society may maintain ejectment 
for them. Doe d. Warry Sr. 
Miller o& . NM. 0 ; + 393 
Whether the ſurrenderee of a copy- 
hold before admittance can recover 
/againſtihels. — nefIg 1. 600: 
| Seerit, CorymotDl 
* A ſecond mortgagee, who — an 


. — of a term to attend the in- 
t 


ance; and has all the title-deeds, 
may recover in ejectment againſt the 
att mortgagee, not having had no- 
tice of ſuch prior A In G 
a. Norris v. Morgan, E. 27 C. 3. 


5. na mn ee 
comes void by ſtat. 13 Flix. c. 20. by 
"bis: non- ce for 80 days, of 


384 40 {1864 : al: 


e, 52 A 


miſe 5 deed or 5 * . 740 
7. And, his leſſee cannot maintain 5 
&jeQment. againſt . a ſtranger, 
enters bith out any tie — 
* + th 240 
8. Where tenant. for life le vies ry hoe, 
though, it is no bar to thoſe ih ge- 
mainder, yet it ſeems that a 
mainder-man muſt make an 5 


35 Cage. 1g 421 vi. 433 


fied term ſurrendered: tothe ch gue 
uſe, in order to ſubſtantiate à leaſe 
executed by him, or a conveyance: by 
truſtees where they ought to have 
conveyed. Doe d. Bowerman v. - 
barn, M 37 G6. . pie 
10. But if no ſuch preſum jon be 
and it appear « A coded eral 
ejectment that ſuch a term is ſtill gut- 
| Randing in a truſtee who is not joined 
in bringing the ejectment, the ce/fui 


Jones v. Jones, M. 37 G. 3. vil. 47: 
1 No. 17.; and Evipiencs 
X 


11. The ſurrenderor before ie 
is conſidered as a truſtee ſor the ſur- 
renderee, and therefore is not per- 
mitted to ſet up à formal obje ion 
againſt the plaintiff's recovering that 
property hien he holds for Bis be- 
neſit. $i i * . boo 

12. One tenant in common cannot ſet 


another tenant in common. Doe d. 
Briftewe v. Pegge. 


ter of form, and the deeds were mu- 
niments of another's eſtate; it ſhall 
not de ſet up agaiuſt ä — 


| 1.759 


an ejectment againſt him ne” . 
the truſt was intended. 759 
15. A tenant in poſſeſſion e — 
whoſe tenaney is not mennt to be 
diſturded by the leflor of the plaintiff 


leaſe to bar the recovery. 1.59 


16. A 


entry before he can maintain an eject- 
ment. Dos d. Compare v. Ke NM. 


9. The jury may preſume an old farif- 


que 1% cannot recover. Goodtitle 4. 


up an outſtanding unſatisfied tẽm in 
bar to an ejeAment ſor a moiety by 


1 759, 2. 
13. Where a truſt term is 2 mere mat- 


14. A truſt ſhall n in 


in ejectment, ſhall never a his 


3 4 L 1 C & 
of * on 
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aer 
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rtgagor cannot ſet u 
2 r per ſon gk 


ia an ejectment ; nor can a tenant Nr | 
up the Title of a third” perſon in an | 
ejed ment ta bar bis on Tefſor, 1. 759 
17. Theogb a latisfied re: my may be 
pte ſumad to be ſurrendered: (Feaxtey), 
yet aun onſatisfied term, raiſed for 
purpoſe of ſecuring an annuity, du- 
ring the life of the annuitant cannot, 
and may beſet op as a bar to the heir 
ut law in ejectment, even though he 
claim only ſubject to the charge. 
Hodjden'v.' Staple, M. 29 G. 3. ii. 684 


* 


9. Ie Court will not ſtay the proceed- | 


ings in an ejedment brought by a 
mottgagee againtta mortgagor on the | 


latter paying principal intereſt and 


coſts, if the latter has agreed to con- 
© vey the equity of redemption to the 
e Goodtitle d. T ay/um v. 
Pope, E. 37 G. 3. wit. 185 
19. 1 B., "claiming under A., let land; 
for a year to C, e e e 
afterwards bring an ejectment againſt 
C., C. cangot diſpute. the title of A. 
. Barwick d. Rich mand Corp. v. Thomp- 
en, H. 38 C. 3. v. 488 


Wo Th 


20, In Re by a landlord. agamſt 


a tenant, whoſe leaſe is expired, the 
latter is not barred from ſhewing that 


. EJECTMENT. u. mi. AVITAAOd ys 
p the. 1 f 


may recov Jp Fe ainſt the 
ras apa 6's. à demiſe ſexy between 
- the times 67 furrender and aUmirtance.” 
og hen V: Olay Pa LY £4 
4. ee Mr. Di 


combe, he could not prove the ame 


Chen the term commenced, und- the 


tenant proving it to be diſferent from 
the time to quit mentioned in the r 
tice, the plaintiff was nonſuited: Obr. 
Lord Mansfield at G. H. . 781 
5- In <Hectmerit, Eyre, — veld's: No- 
tice to quit at Lach. day to be rim 
Facie evidence of a holding from Lady- 
day to. Lady-day, till the contrary was 
ſne wn. Hoe d. Puuicembe v. Harris, 
Sum. aff. 1984, at Dorebgſler- i 761 
6. A parol agreement to leaſe lands for 
four years only creates” ai tenaney at 
will; and if that tenancy be not de- 
termined before the day of the demiſe 
laid in the declaration, the plaintiff 
cannot recover, Goodtitle d. * 
v. Herbert, E. 32 G. 3. 680 
7. In the caſe of a tenancy e car to 
year as long as both parties caſe if 
the tenant die inteſtate, his admini- 
ſtrutor has the ſame" intereſt, in the 
land which his inteſtate had, and tbe 
lellee of ſuch adminiſtrator may declare 


his landlord's title is expired. England 
4. Syburn v. Slade, E. 32 C. 3. iv. 682 
21. The Court will not permit a cf, 
gue truſt, not having been jn poſſe lion, 
to be made defendant in ejectment 
_ Inſtead of the tenant, as landlord, 


| under ſtat. 11 C. 2. c. Ig. J 13. : but 


they will permit the Heir a * or 
remainder -man claiming under the ſame 
title. Lovelock d. Norris v. Dancaſter, 
7. 30 G, 3. iii. 783 K 2. Or a de- 
R * in d,. ©; iv. 122 


8 It Demiſe T img off. 
1. Where an entry is neceſſary the de- 
- miſe muſt be laid after it. vii. 433 
2. An actual entry is neceſſary to avoid 
a fine, and the party ſo avoiding it 
v " Qaank lay his demiſe in an ejetment, 


or recover the meſne profits-that- ac- | 


_ crued, before ſuch entry. Le Com- 
ben pere v. Hic is, I 36 Go 3% vii. 227 
3- Ide title to copyhald:. relates 

1 we m time oi the admittance 

to tdbe ſurrender as againſt all perſons |. 
* the lord; ſo that the ſurrenderee 


1 1 


in an ejeciment on a term ſor even year-; 
| for the time is not conclufve. Pot d. 


| eee Anne! Alike 13- 


4X va 4458 


nt. Premifers Deſtription ny 7 


1. . EjeQment for a meſſuage and tene- 
ment is good after verdict. So ſor 
a 3 or tenement - Doe d. Stecu- 

v. Denton M. 26 G. 3. i 

2. Ny — ot premiſes in Malmiuſter, 
late in the occupation of A4, particu- 
larly deſcribing them, part of which 

was a yard, does not paſs} 4 cellar 
ſituate under that yard which was then 

ia the occupation of G. another te- 
OE the leſſor: and she leſſor in 
an ejedtment brought. to recoher the 
ali not eſtopped by his de ed from 
going into evidence to ſhew: that the 
...cellar — to be demiſed. 

1 Dana. Fredand ns mne. 


|; 3. Whether,parcobor not. of che — 
5 — . evidence. 


2898 06D OS: 797 265%, £23 Tl a #X: ib. 
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r -er rene or 
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* 
ca 


I. Alben it muy be broaghti; und bt 
boy S f 
Wen on ſtats. 1 Fac. 1. 7. 15. 
2 $62. 0 /.2 IN bo 
© aflignees of 4 bankrupt again one 
coanpicted of falſe fearing de a debt 
under the commiſſion, to recover? 


- © double the ſum fo ſworn to, it is ſufſi- 
- elentto ſtute the conviftion of the de- 


fendant on the indiament, and no ad- 
vantage can be taken of any de ſect in 
that judgment but by writ of error. 
Hale e al. : 


ript v. Malt, H. 38 G. 3. vii. 458 


2. So the Court will not 3 à return 


to a nardames (which directed an in- 
ferior court to give judgment on an 


indictment) merely becauſe it ſtates 7. Wheve defendant'n a 


. an erroneous judgment given below : 
but a writ of error muſt be brought to 


freverſe that judgment. N. v. che | 


Nalicu. of the . R. of N . 
vn 7 
3. In treſpaſs againſt two who ſoffer 
Judgment by default, if plaintiff exe- 
cute writs of inquiry againſt them _ 
_ rarely, and take rere dama 
againſt them, and enter up final j 
n — thoſe ſeveral damages, it 6 | 
: Mitchell v. Milbank & al. 
- G. 3 vi. 199 
4 10 is not a cauſe of error to enter a 
judgment of milericordia in a gui !am 
action for a B35 6. 4 Humble v. Bland, 
(in error,) vi. 25 5 


u. erde of ; 105 fea i: Apiag Exe. 
cation, &c. 


1. Thodgh « writ of error be ſoed out 


before judgment ſigned, it cannot 
have any effect till} the Judgment is 
actually fgned, Janes v. Nixur, 
2 2 26 G. 3. : 
Aud if «copyof the allowance be 
2 beſore ſigned, it only 
e e llowane ben the ue 


of ſigning judgment. i. 270 
7. „ e is l 


t hrin party into dontempt if be | - 
--prover forthe ulowance i of ie 
* a ſuperſedens. A100 79 


1. If à writ of error be ſued out — 1 


ke. Judgutent is Signed, which 1e, fre- 
_quemly the „ adv e laintiff 
e. judgment til ate the 


1 


babes 1. * 
Aeg ent LI 1. 4 


% Brook a Bank- | 


1. 279 


11 04A 


the judgment ir de wand Point 
out any error, which wy 
Chriftie *. Richargos,” He 


6. Sec, if the enen igt burn <a 
that the writ 6f error 2 g 


told the plaintiff that the wric of error 
was ht for delay, tlic £ 
fuſed to ſtay proceedings pending it, 
Law v. Smith, M. 30 G. 3. 5. 85 
The ſame on a ſimilar Sec 
one of the bail. Evans v. Ge 
T. 31. C. 3. B. R. zv. 430. 
8. The Court will not refuſe, N pro- 
ceedings pending a writ of error on 2 
judgment of nonſvit, without ſomede- 
claration of the party, Ic. that the 


writ of error was LORE of for folk . 
Tevett v. Perry, 7. V. 669 


declared that the writ of error was 
brought for delay, or if he has. * 
expteſſions equivalent to ſuc! 2- 
claration, the Court will refuſe to ſtay 
.the proceedings pending a writ of 
| | _ Mafternian v. e 34 


I 
10. The Court will not ſet afide*s 
Fendant's execution for the — 
nonſuĩt ſued out after allowance of a 
writ of error, becauſe the writ» of 
error can only be for delays © 


4d v. Marauley, . 


error in parliament, on the ground that 

tde writ of error is brought for delay, 
merely beeauſe the defendaat ſuffered 
the judgment to be affirmedyi — 
without auy 

6 Har e $65 


a th, #4 
9 4 
> o 12088 - 2 4 8 e. 
A; a o * *. *: 4 E 2 oe 1 Nin 4 You 2 Tf 
T , 


che writ in order 
the, Ee 
_cution the Court” will 
- TO OT Tam 
"Evurt wilt tay the protect 

n_ Hon on a e pou 
* of error brought to . | 
"a ment, notwithſtandiny the plaid- 

ſwear” that the wii of error tis 
brought for delay, and chat he olfeted 
to the defendamt's to Wiive 


9. But if the Miendast“ 5 CS” has - 


36 
21. The Court vill vat permic execution - 
5 do be talcen out pending a wit of 


8 *; 2 
MAE 
r 5 
87 5 


3 
n 


X 
* 
1. 
* 
>.< 


ERROR II. 


-nda Kel Win 25 1118 af error 1 io Cam, Scatd,; the ntiff cannot 
— 5 charge the — ant in exe- 
. he cay not | cution gill the record be remitted into / 


08 (econd j judg- 
error be de F. 
well v. Black, E. 304 
babes 8.5 
ö 3. bene pig aQjon, is brought on a 
jodgment recovered in K. B., and 
after. judgment che deſendant brings 
-a-writ of error, and obtains a rule to 
lay proceedings. in the mean time, 
2 the plaintiff dies before Judgment 
» Far vane the Court will not permit 
gment to be entered nunc pro tunc. 
"ew v. Lockwood, H. 27 G. 3. i. 637 
14. But if che action be brought on a 
judgment recovered in the Common 
Pleas, the Court will not ſtay pro- 
— pending a writ of error 
- - without the defendant's giving judg- 
ment in the ſecond action. i. 637 
15. The Court will not ſet aſide an exe 
cution ſued out before, but executed 
after, che allowance of a writ of error: 
ſerved on the meriff and the party, 
if the plaintiff i in error has not regu- | 
larly put in bail. "Cline v. Bacchus, 
7 27 C. 3. . 44 
16. Secùt, if bail be put in tima. ib, 
37. The defendant in an action on the 
18 ment cannot apply to the Court 
| ay the proceedings pending 2 
f week of error on that Judgment, until 
© he has put in and perfected bail. 
Bictabell v. Long laffe, M. 36 G. 3. 
vi. 455 | 
18. "I the difference of the form of 


the recognizance on writs of error in |. 


Can. Scace. aud B. R. i. 59. 1. 


19. The Court will not ſtay proceedings 
in debt upon a judgment while a-writ 
of error is depending, if the writ 8 
erfor appear to be merely for the 
e of delay. Entavifle v. Sep! 
28 G. 3. ii. 70 
20. A rule for ſetting aſde an execu- 
don, ſued out after the ullowanee of 
4 writ of error, diſcharged without 
ele, — ne of error Raving bees 
inſt good — Cates v. 
"WM A 6: 2105 1 183 
21. I che plaintiff cer nt 
_ againſt two defendants in ee, 
doe of them brivg a vrit of error 


4 


. 1 25 court of B. TE natwit the 


.. writ of error might. 2 * quaſhed 


* Waſb- 

| 5 655 
115 35527 
22. The Court wi A 
capias ad ee out with 


out. an original 7 5 ias to kl it, 
ou 6, pg 3 an hs en 

rought, if a capias aciendum 
== been 3 ſued out, re- 
turned, and enteted on the; roll. 
Hein Coppard, E. 12 6.1.57 
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It Proceedings i — 


| Is On writs of error, the queſtion whe- 


ther the Judges below were proper 
et ih cannot, | be entered 55 1 
is ſufficient that they were J!8 ves de 
fa in a court having joriſgietion of 
the , ſybjet matter, Mi ward v. 
Thatcher, M. 28 6, 3 e 


2. If judgment be given fo > th F n- 


tiff on one count in. a declaration, and 
wo diſtinct judgment ſor efenc ant. on 
another, and the defendant by 
_ _writof error to reverſe the] went on 
the firſt count, the Court of rrocean- | 
not examine the legality of the Jg 
— on " 2 count, 7 etror 
aſſigned on that part of the re- 
being Campbell v. F Prdeb. (in Wo 
I. g5 . 33 vi 200 
3. When a record is removed here from 
a county palatine court by à writ of 
error, and that writ is gong: 2 Pio 
Court will award execution, 
- thwaite v. Ozuen, E. 30 C. 3 
1 The defendant in the 5 8 fe 
need not obtain a judge's Fra © 


change his — f a vrit 
of 2 7 37 


vii. 1937 


— in B. K. che —.— 
— the Court of: B. R. will 
nward a venirf d- nov into che next 
Engliſh county. Davis v. Fianae, M. 
f= „ „ e 


ko e 
=D — 23 


üer 


8 


ugh he pr heel Nh the 

= ner to ls a immediately * 
e arreſt,” 2 infon v. Matreſon, M 

c 3 28 0. JW. 


by. ; voluntary. retorn 4 priſoner, 

lter an eſcape, before «Roa b rought,! 
is equal to a retakivg on a freſh = | 
4 bulk 3 but it muſt be pleaded. ii. 126 


"$5 Loder a count for a voluntary eſcape, 
the plaintiff may give evidence of a 
wesfigter eſcape: and the defendant 
may plead. a retaking on a freſh pur- 
. vir, te ſuch a count, without tra- 
Vverling the voluntary eſcape. ji. 126 

*: 'An' eſcape from the rules of the 

q Wo 's Bench priſon without the mar- 
ſhal's knowledge, is not a voluntary | 
OY: . 26 

5. If a ſheriff, derb arreſted a de- 
2 on meſae proceſs, keep him 
Jo his cuſtody after the return of the 


1 writ, and then carry him to priſon, 


be is not liable to an action on the 
caſe as for an eſcape; if the jury 
and that the plaintiff has not been 
delayed or prejudiced in his ſuit. 
Flat v. Auderſon, M. 33 . 3. 
v. 37 
& The bal af a liberty, who has the 
return and execution of weits, is li. 
able to an action of debt for. an ef 
Cape, if be remove a priſoger taken 
in execution to the county gaol, ſituate 
out of the liberty, and there deliver 
him into the cuſtody of the ſherift. 
Boothman v. Surrey (F.). «at. 5 | 
7s An adminiſtratrix may maintain an 
action in her own. name againſt the 
marſhal For the eſcape of à priſoner 
- whos is in execution on a — 
obtained by ber as deter air. 
18 . N zi. 126 


8. In debt againſt a bert or gacler for 


en eſcape, the jury cannot give a leſs 
ſum than the creditor would have re- |. 
covered againſt the priſoner, namely, 
the ſum jndorſed. on the writ, and the 
| legal fees of execution. Bonafous v. 
Falter, M. 28 G. 3. ii. 126 


nnen 1a 
7 5 N 425 * 
. bnd. W * | . f ; 


| 19% l der alſo title |* 
2 a Aunter U. 8 | 


_ 


| 


* 


— 


* 
: 


* 


ES TOPPEL. 


mn rt 
9. In 80 Aion gala che m. 
elcape of a priſoner on 


babe. x 


| the. plaintiff was, nonlulted, e The 


could not prove any debt agaioſt the 
prifoner a ho eſcaped.. e v. 


| ts eee 52 C. 3. A. 611 
WV?! „ +15 4800] 10 mg 
: ESSO. 1115 


1. 1. on e return of a =P jn "3 

| ſonal ane the deſendant ca 41772 
ſoign, which is bot adjoutued o 
particular day, aud it ĩs not quaſhed, 
and the plaintiff deliver his dedara- 
tion on the firſt day of the followin 
term, the defendant is not ertitled to 
an imparlance. Rooke v. T. by Bat 7 
Ziegler, N. 25 G. 3. "IM 1 

2. When a corporation are defendants, 
they are not entitled to an eſſoign. 
_ Argent v.. The Dean ard 3 of 
S.. Paul", 1 16, A 

3. There cannot be an effoign in I per- 
ſonal action. i. 16 

4. Where an eſſoign is not adjourned to 

bo particular day, and no motion made 


to quaſh it, the declaration cannot be 
delivered till the frſt day of the 1 9 


5. The eſſoign-day is e bh 
many purpoſes, the fitſt day of = 
term. Belk y. Broadbent, B. 29 G. Fe 

Tear ' 97 

6. And if a writ be pleaded as ſued + 
on a day between the eſſoign-day and 
the firſt day of the term, and there be 

_ a ſpecial demurrer for that cauſe, the 
objection will rot prevail, though the 
Court do not in fact fit till the guarte 


dis poſt, a i. ys 


Fsrorpr . 


1. Io general the grantor is a by 
his deed. to ſay he had.. no.interelt. 
ut, airtitle dem. Mytton v, Gilbests M. 

28 G. 35 | j £35008 zi. 171 

2. But that principle does not apply 

u where the. grantor. is a, trullee for the 
ere ite ae d 13 

3. Still Jeſs can ĩt apply where the truſ- 
tee, deriving his authority under a 
puhlic aR of parlament, grants that 
which the act does not rn him 
4d (eas 1G ii. 171 

4. There ſore i e che 3 of a 
public turnpike- act were empower 


, 


or that the patentee was not the inventor; 


_ * was no conſideration! to him.  Hayne 
: 9. But in an aCtion by the aſſignee of 
bduimſelf, he is eſtopped from ſhewin 


- itt. after Trin. 1789, cor. Ld. K 
| ni. 439 & 441 | 


ESTOPPEL. 


to exec toll. houſes and mortgage ] 


the rolls, and it was declared that 
there mould be no priority among the 
crxeditors, it was determined ot oy 
"have tio power to mortgage the '70//- 
© Houſes gates; and that ffn fuct they 
bade made ſuch a mortgage, and an 

ejectment is brought againſt them by 
_ the mortgagee, they are not eſtopped 


by their deed from inſiſting that the | 


_ at gave them no ſuch power, ii. 169 
5. If the heir apparent of à copyholder 
in fee ſurrender in the lifetime of his 
+. anceſtor, and ſurvive him, the heir of 
. ſuch ſurrenderor is not eſtopped by 
that ſurrender of his anceſtor from 

claiming againſt the ſurrenderee. 

Goodtitle v. Morſe, T. 29 G. 3+ 
„„ in. 365 
6. Whether, in the caſe of a freehold 
eſtate, if the heir had made a feoff- 
ment. under ſuch circumſtances, his 

| heir would not be eſtopped ? 2z. 

& | e 
7. Where a perſon held under a leaſe 
from a tenant for life, in which the 
reverſioner, who was then under age, 
Was named, but it was not executed 
by hin will after the death of the te- 
"nant for life; gaere, How far the 
leſſee might have been ellopped in an 
© ction of covenant brought by the re- 
verlioner, if he had not himſelf ſhewn 

* theſe facts by his declaration? Lud 
Ford v. Barber, H. 26G. 3. i. 86 
8. Aw aſſerting that he had a right to a 
patent machine, covenanted with B 
that he ſhould uſe it in a particular 
manner, in conſideration of which B. 
covenanted that he would not uſe any 
bother: in an action by A. on the co- 
venant, B. is not eſtopped by his co 
venant from pleading in bar to the 
action, that the invention was not new, 


Sat he may thus ſhew that the patenr 
was void, and conſequently that there 
v. Malily, M. 30 G. 3. Hike 438 
patentee againſt the patentee 


chat it was not a new invention again 
dis on deed. Olabam v. Langmead, 


Ch inne 


* 1 3 . 
27 nA 
21980 
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[See alſo title Witnsss ; and tith - 
Frs iuris. 
FCC f.. 00 T2007 
1 $1; I. Conca. mit 
A ima wine. oj dw” 
1. A receipt, is not cooclufive ,eviden 
againſt the party ſigning it; but he 
may ſkew that he did not receive. the 
ſom or thing in queſtion. Stratton v. 
Raffall, E.28 G. 3. t. 366 
2. Upon a libel in the Conbſtorial Cour 
for diſturbance in the plaintiff *s right 
to. a pew, the Court adjudged: 'zhe 
right to be in the plaintiff, and ad- 
- moniſhed the defend ant bot te fit in 
the pew ; the Court of Arche re- 
verſed the ſentence, but ald admo- 
niſhed the defendant not "to uſe the 
pew again: theſe Tehtentes” "were 
held not concluur ev of the 
plaintiff's right in an aQon for diſ- 
turbance between the ſame parties. 
Creſi v. Salter, E. 30 8. 3. th 
z. A judgment of Hoffer again one 
corporator is contlufve evidence 
againſt another who derives title un- 
der him: R. v. The Mayor of Yeh, 
MY OO os V. 66 
4. If to an aRQion brought by A creditor 
of a teſtator,, the executrix, plead 
judgments, recovered, and. no 4 ets 
beyond, Sc., to which on plaintiff 
replies per fraudem general it is 
2 e er of dc, that 
the judgments as pleaded were con- 
feſſed for more than the juſt debts ; 
| but the defendant may ſhew chat they 
were entered up by nuftake for more 
than was due, and that that was made 
known to the plaintiff before the action 
was brought. Peaſe v. Naylor, M. 
4 4&4 Ge» 1 7) 17 T FE v. 80 | 
5. The examination of a pręegvant wo- 
man, taken before a juſtice of peace 
under ſtat. 6 G. . c. 31. id admiſüble 
evidence on an application to the 
Quarter Seſſions to make an order of 
fillation on the putative father, if the 
woman die before ſuch application is 
made aud if nut contradicted, ought 
to be concluſive. R. v. The Iubabit- 
- ants Rage, NA. 3 G. 3. 
5 0 eee e 


des 


24 . 6. In, 


| | 


rr 


_ © thoagh no ailtances of any perſon 


don with the court-rolls from ftew- | 


e | 1. 4 
3. Where the right to the ſoil is in iſſue, 


4. 80 an entry of the receipt of money 


* -officers of another townſhip of a pro- 


_ i then ia future. Stead v. Hearon, E. 
3586 Gr 35 K et, 4, 15 | = 
' $© Kad another entry; explaining! the | 


' _{realet;; in Ria books of receipts of 


| 
| 
þ 
ö 
e ſtate, are not evidence to prove the | 
_ -» Mentityof the land in a cauſe between 

s 


M 33 C. 3, 


6. Qu. bes or, 4 11 mr wp acquittal 

in rem in the Exchequer, is concluſive 
e 
26H in® een kene do ders 
Ver "them from the ſeizing © officer. 


1. An entry in the court-rolls of a ma- 
mor, Rating the mode of deſcent of 
© lads in the manor, is admiſſible evi- 
dence of the mode of deſcent, al- 


--(haviogtaten according to it be prov- 


RAB PAD»; v. 26. 
A evſtomary of a manor, appeari 


; 8 
to be of great antiquity, and delivered 


ard t Reward, although not ſigned 
by any perſon, is — evidence to 
prove the courſe of deſcent within the 
ee, Den dem. Goodwin & 

| ragg et MX Vo Spray, M. 27 G, 5 


0 
— 


entries written in a book by the ſtew- 
ard of a former owner, from whom 
-»-tide is derived, of receipts of money 
by che ſteward for that owner, as a 
; - Tacisfation for treſpaſſes committed 
on the plate in queſtion, are admiſ- 
ble evidence if the ſteward be dead. 


+ Barry'v. Bebbington, H. 32 G. 3. 


iv. 514 


by officers of a rownſhip from the 


portidn of church-rates made in a pa- 
riſh book; is evidence to charge the 
latter oſſicers with the ſame propor- 


Proportione, made on the ſame page, 
ig alſo admiſiible eviẽ,j,q· e iv. 669 
6. Katries made by a third perſon de- 
rent cem bis tenant for à particular 


4 


t bers. Oummm v. Morrroed, | 


AVIDRNCK H. AIV. 


I. Sen . 
. — wo ge 3 — 
1. An allegation, in an adion 
return to nan of a cultom,of 
payment by the chapelwardees-of 4. 
. lupported by evidence of a gu of , 
pay ment to officers. actingon * ſor the 
| townſhip of B., not co-gx * with 
the pariſh, of B., but Who haye 
ways becg deſcribed as the .ch 55 
wardens of B. G28; 1 V, 69 
2. A claim of toll to be taken in, ſpocie 
| for goods ſold in à market, is {ypported 
by evidence of à right to tall for 
goods brought into the market ang. there 
fold; without ſhewing any night: to 
toil for goods, ſold in the market 
without being brought theres, 25 
Bart. v. Pietſen, M. 31 C. 3 
| n W1 31-9 T CDT Netze 4 
3. A ſale of goods in a market in 
4 Caſe implies that the goods are ac- 
tually there, «+ 1d 121 BW: 
4. Plea, (to.; treſpaſs), that an; ancient 
+ meſſuage and 12 acres; of land were 
immemorially parcel and a.coltomary 
- tenement-of the manor of 4. ; and that 


v.15 


from time whereof, Ac. the cuſtom- 
ary tenant of the ſaid culorgaryJte- 
nement for all the time aforeſaid has 


cation, traverſing. the cuſtom : on 


theſe 3 the plaintiff may prove 
that the meſſuage was built within 20 
years, and not upon the ſcite 5 an 
ancient houſe. Dusan y, Trefders 
M. 33 G. 377 dun 1939077 uk S 


IV. Deeds and Papers ; when adobe 
544-557 0:5; efLerabergy: > 5:7 210i, 
LS als lil IxsreTIo, N 
t. A deed coming out of — 
the oppoſite party after notice to pro 


| be duly exeeuted, and will be reteived 


in evidence without proof af the ex- 
ecution. R. vi The dubabicantr\ of 
- AMiddlexny," T. 27 C. 3. ri; ; 28 4x 
2 An asverment in 2 declaration on 
de flat. 8 An ci g. againſt the maſ- 
ter of an apprettice for nos inſerting 
- the trac conſideration in the indent- 


v. 121 | 


ure, * that 4. B. the apprentice, by a 
| certan 


lle 


there is a cuſtom in the manor, bat 


had right of common, c. 3, repli- 


* 


EVIDENCE) IV.44Vk. 89 
Jodentare:execnied;.cn., 3c. 1 nn 1 | 
2 a pprentice to = j_ 7; 7 fan * 
S 2 be proved epro- | © Gs $ 
daction of * of — | | "rachel 50 7 17 ng 
' execated by the defendant, in which | pg 925 Tap dy, Es * 
it is fecited that H. B. had put kim * N -oriting 0 ie ö L; 
ſelf apprentice; e. See v.| 8 15 contracting par Te 6 
" 2846806 e eee % "he atter alone. Bare 
foufty, E. 37 C. 3. 


. There is no difference between civil 
actions and criminal proſecutions as 
to the evidence of papers. In gei- 


kber caſe is the party bound to pro- 
duce evidence againſt himſelf; but 
even in a criminal proſecution notice | 
may be given to him to produce pa- 


78 in his poſſeſſion, and io caſe of | 

s refuſal or neglect, other evidence 
may be given of their contents, 'T he 
Attorney General v. Le WIE » Exch. | 
H. 28 G. 3. . 201; 3. 


4 And notice to the e, s agent 
"0 attorney in {oth ae is ſufficient, 
; 11, 201 
8. In trover by the ge of a bank - 
to recover goods taken by the 
defendant under a ſraudulent bill of 
' fale given by the bankrupt to the de- 
ſendant, (and which was an act of 
bankruptey,) the defendam”s exa- 
mination before the commiſſioners, in 
5 he admitted the execution of 
the deed, is ſufficient evidence to 
prove the execution, and ſuperſedes 
the neceſſity of calling the ſubſerĩbin 
- -witneſs; Bowles v. Langworthy, 5 
* 4 e es 
6. plaintiff s aholit ſhewed to the 
defendant, an underwriter, the cap- 
tain's proteſt containing an account of 
the loſs of the ſhip inſured, demand- 
ing need held that this did not 
entitle the defendant to read the pro- 


teſt in evidence in an action on the 


„n Senat v. a H. 37 G. 3. 
do ahn ; vi. 158 
7. A bill in Chancery; is no evidence of 


_ the fats contained in it, not even of 


- thoſe on which the eee. of relief is 
founded. Dor d. Bozwerman v. Sy- 
© bourn, M. 3y G. 3. vn. 2 


* in We ſtance of bin filed 
by an anceſtor, which may be evi- 

| dence: of a family. no ree therein 
. forth. Tuyler v. Cole, cor. Lord 
i (#) + Vii. 2 


1 517 4 


* 1 > 1% « 


* a 
122 


q 


; 


8 


* 123 
K* 2 * z 2 1 | 74 


2. Every inſtrument, to the 


| 5 
which there is a witneſs, =] 
ved by that witneſs, if "iv 
| the hand- 2 
J io caſe he 1 is do 
foreign country, or in Eaſe 
be fund, ſo that thert may 1 Ste 5 
"ſamption of his des A La 
. A clerk of the polt-ofice,accuſtont 
5 to inſpect franks for the detection — 
forgeries, — — e a8 2 2 
neſs to prove that the hand-wriring 
an inſtrument is an imitated, and not 
a natural hand, though he never aw 
the ſuppoſed perſon wrikss and alſo 
to prove that two writings, ſuſpected 
to be imitated hands, were ritten by 
the ſame perſon. Goodtitle d Revert 
v. * (trial at dar, ) M. 3 & 3. 
1 IV, 
101.198 W -, . 


VI. ue 3 K 


1. 2. IF--chiere be any order ieee 
in which: hearſay evidence is admiſ- 
ſible but theſe two, namely; the caſes 
of pedigrees. and eue — 
. B by: tenants are _ 
"* ble evidence after their death, 
ſhew that @ certain piece of: nd Þ 
parcel of the eſtate which they oecu- 
pied ; and proof that they exerciſed 
as of ownerſhip in it, not reſiſted by 
n evidence, ĩs detiſ ve. Da- 
ies v. Pierce, T. 27 2 „ . 53 
3 Where tbe plaintiff claimed as devi- 
ſee in remainder under a wilt 27 years 
ago, under which there was mo pok- 
ſeſſion, declarations by the” tenunt, 
who was in poſſeſſion at that time, 
chat he held as tevant to the deviſor, 
are admiſlible evidence to ph ſei- 
is ai _— deviſor. „ 
. 27 o : a 
4. Whether the — — 
1 ſettlement be Wr 


Pos: gy th 15, YT 
s # 3 = IF p 


— . P — hg. 


ee eee 
£ onde FT 
4, Kr wes Tu! 26:6: 4: 


fight o the wife as executrix, no de- 


” Elarations:of the wife can be given in 


evidence by the defendant, _ Alban v. 
Hrire hurt, E. 36 G. 3. vi. 680 
6. "The de fendant may give in evidence 
the declarations or admiſſions of the 


Pi on the record to defeat the 


e although ſuch plaintiff appear 
to be only a truſtee for a third-perſon. 
* Baucrman v. n D. 38 E. 3. 


Tt a 2 8 


vn. Parol 70 e Deeds, dec. : 5 
Land fee it. DEvISsE II.] 


1 Tb breach of a covenant being al. 
3s " Lge thus, © that the defendant nad 
not uſed a farm, in an hufbandlike 
Wanner, bot on the contrary. had 
committed waſte; it was held that 
te plaintiff cou'd not give evidence 
of the-detendant's ufing the farm in 
n vnhuſbandlike manner, it not 
* ernevg to auge. Harris v. Man- 
ele, T. 29 C. iii. 307 
2. Plaintiff . to build two 
 hoyſes for 500 J. by. a certain day, 
and averred in an a ion of covenant 


- for the money, that the houſes were | 


built in the time; evidence that the 
time had been enlarged by pars/ 
© Agreement, and the houſes finiſhed 
.. . within the enlarged time, cannot be 


nit. 
3: The. Fong: + in caſe of a bond. ul 


x ni, 55 . 
. After proof of the loſs of „ 
., of, remoyal, pare evidence may be | 

en of it, R. v. The Jubabitants of 
e H. 36 G, 3. vi. 556 


een e In Penal Adtlens. 


1. In an action for neaerefiduacey: i 
.1:dence that the defendant did ſeveral 
adds ar parſon, ſuch as receiving tithes, 
Ee is ſufficient without proving his 
admiſſion, inſtitution, and induction. 
- Brwan b en E. 16 G 3, 

f 1 Mi. 6 JF» *. 


nagainſt an inn · keeper for penalties in · 
. it is not ee to ſhew the 


-. Feccived. | Liter v. Holland, E. 30 


| — o an action on the 460 act 


1 i 


— — 
FE \ 


* 


EVIDENCE VIU 


nsaccvee jtſelſ of the detebdznef bor as 
DN. Inhabitrnts of f 
os: 707 
5. 1⁰ na 1 2 huſband and wife in | 


- againſt. him other evidence i is ſafhcient, 
as that he had written over bis. dar, 
ceoſed to let poſt e 215 Aa. 

2 Te 15 v. eee 30 Gigs 

„ 2386- 427 
CT - - As neerment. bal a decleration-on ia 
11 G. 2. c. 19. £43.40: « 


double the valoe of goods — i . 


order to prevent diſtreſs, that 5 /, 
vas due fur rent before the goods 
were removed, need not be preciſely 
proved as laid. eee 7 
23 48 e * of bee. . 
Alleged "——_ unde as due, ma- 
al. en nk 
© 
AX ee 
1, If a perſon, claiming a toll for paſſ- 
ing over an highway, can ſhew that 
the liberty of paſſing over the ſoil, 
and the taking of toll for ſuch al. 
ſage, are both"immemoria!, and mat 
the ſoil and the tolls were before the 
time of legal memory in the fame 
hands, though ſevered ſince, it will 
be preſumed that the ſoil Was ori- 
ginally granted to the public in con- 
ſideration of the tolls; and ſuch ori- 
ginal grant is a good conſideration to 
ſupport the demand. Id. Holbam v. 
Pickerſgill, E. 27 GC. 3. i. 660 
2. In the caſe of a plain truſt, where the 
truees were diredted to convey to a 
deviſce on his attaining 21, the jury 
may be direQed to preſume à bon, 
veyance at any time afterwards, 
though conſiderably leſs. than 20 
years England d. Syburn v, Slade, 
E. 48 Kr 4. iv. 682 
3. If it be ated that the juſtices f our 
lord the k ng were aſſigned by letters 
patent under bis feal of Great Britain, 
it will be preſumed to be the Great 
Seal. iv. 521 
4- Nothing is to be preſumed after) ver- 
dict to have been proved but what is 
expreſsly ſtated in the declaration, or 
what is neceſſarily implied from choſe 
fats Which are ſtated. i v. 
fark, H. 26 C. 3. by 5 24˙ 


oh: Slate P. . Age) 


1. mo 8 is evidence of all ade of 
— 25 K. v. nenen — 


ny 


2. | 


T 


3 


_- -gddrels of the lords to the king, but 


eie, . 28 CG. . „ii. 381 
2. Dealing means buying, in ſtat, 26 
p 4 A 


; EVIDENCE. þ ; FX n ; I Fa 7 , 


2. And therefore 4 gazette, in which it 
bas ſtated that certain addreſfes had 
deen preſentsd to the King from dif- 
fereat bodies of ſubjects, expreffing 
their loyalty, Sc. was admitted in 
evidence to prove an averment in an 
_ - informationfora libel, chat divers ad- 
- dreſſes, c. had been preſented to his 
-. Majeſty by divers of his loving ſub- 
- RAPS r 
3: The journals of the Houſe of Lords 
are evidence to prove, not only the 


the king's anſwer alſo. v. 455 
4. The articles of war, as printed by 
- the king's printer, are evidence of 

ſuch articles, R. v. Hithers, Nov. 
17.784 ef v. 442+ 446 


1. A perſon who, intends to become a | 
a dealer in foreign wine mult take out | 


bis licence, and enter bis warchouſe, 
before he lays in his ſtock ; and a 
__ dealer in wine is not entitled to a per- 
mit to remove wine fold, which wine 
Vas laid in before he took out his li- 
cence... R. v. The, Commiſſieners of | 


f 
* 


* 


{41 WE, E I 425 ff 
5- Whether Vefminſter be a city with- 
in ſtar. 26 922 vo ?. Qu. bs 560 
5. On 21k Jone the exciſe-officer grant- 
ed a permit to the defendant to bring 
into his cellar 64 gallons of liquor; 
on the '2z5thobe went to the de- 
fendant's cellar where he found a caſæ 


# *- N 
1 * * 1 2 N W A. 
FO ILY 7; XC E. 


** rr ntity no permit. had heen abtain - 
ed: the defendant being ther 


convicted in the pevalty of 20, under 

tat. 9G. 2c.) 24+ 4 together with 
the value of the Whole 56 gallons of 
- liquor, held a good cos in. K. 

v. Baſi, E. 43 G. 3. „451 

7. A permit for the removing of wine 
from one place to another under ſtat. 


6 | 268.3. . 59. dated 9 o'clock in the 


morning of one day, and gi 

party one hour for removing it out 
. of the ſtock of A., and two day more 
for delivering it into the ſtock of ., 
expires at 10 in the morning of the 


ſecond day after it is granted. ' Cooke 
v. Shell, E. 33 GC. 3 + Ve 855 
8. The information being required to 


be laid within three 7 after the 
offence committed, by 246. 2. % 0. 
J. 29. referring to prior” fatttes, 
(„ M. 2 % ff. 8913813 

W 04 fin þo 17) 5 the inform- 
ation in that caſe having been laid 
on the 15th September, and the dil. 
covery made on 25th Tune, it is 
to be preſumed that bh liquor wa 
then brought in, unleſs the contrary 
appear; in which caſe the infortnation 
would be exhibited in time. v. 251 
9. After the duties of exciſe are charged 
on waſh made for extratting ſpits; 
*by "fine. 20 8 ˙*˙ 0 Moy 


| "part of the waſh s off by aUfent, 


the manufaQurer cannot be felieved 
from the reſpective proportion of the 
duty, as for an overcharge.” R. v. 
B. Sites, M. 37 G. 3. Vf. 56 
10. No appeal lies to the ſeſſions from 
a con viction of two Jultices for an of- 
Fence under tat, 25 G. 3. c. 72, . g. 
.againſt printing cotton before it is 
meaſured, c. notwithſtanding it con- 
tains a general clauſe of reference to 
all former exciſe laws, and incor 
rates all the powers, Cc, provided by 
12 Car.2, c. 24. or by any other law 
relating to the exciſe ur inland duties 
under the management of the com- 
mifioners of exciſe, ſor managing, 
mitigating, or-adjudging the duties 
5 . Y this act. R. 
v. Te es 1 . ji. 540 
11. The Court wa 3 officers 
of the revenue from ſeizing goods in 
. difputs; 4) 150554 38. 
12. An exciſe-officer is entitled to vo- 


- Fontaiging 76 gallons, for which 


| fice under ſtat, 23 G. 3. c. 70. , zo. 
before 
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Doe 8 21 10119 lo izw 8 did 
% i resgle 4 do” 
ay: a® not warranted by., his b 
capacity; if done bond fide in 
Sab pe ede denten of: bis - duty ; 
2 foch as theaffaglting of an at | 
1 ne faſpects to be a 


r employed io running 5. 
v. — G. 3 3 | 
- th 0 Avrympory . 20 11] 
9 G. 2. e. 36. 6. which 

be 1. that proſecutions for aſſaults on 
* revewve-viſicer may be tied in any 
KB ur only extends to aſſaults on 
gar, officers; and a defendant 
© having been found guilty on an in- 
5 of a common alfault on the | 
* pyolecuror, who was in fact an exciſe- | 
eG? this Court erreſted the judg- | 
s though the proſecutor was de- 

92 — to be an 8 officer, the of- 


8 


apr e , and the 

** in 1 en. R v. artwright, | 
32 C. 3. iv, 490 
""EXCOMMUNICATION. 


7. Awrit Us txcommunicate capiends, ſtat- 
jag that the defendant was excom- 
- »Mynicated in & cauſe of ; defamation 
and flander merely ſpiritual,” is good. 

£ . V. Payton, H, 37 C. 3. vis. 5 

2. 5 — ns of the — inſte a 


efſer excommunication — 1 
©. nounced, it is only a ground of ap- 


peel this Court will pot quaſh a writ 
e excommunicato capiendo for that ob 
zection. vil. 153 
. kt is not neceſſary that the 3 
mould be reſident in the dioceſe at the 
time of the excommunication, it is 
- Juffigient if he were there at the time 
al the citation. vi. 153 


/ EXECUTION. 
39 $i 1. Priority. 


& Where ewo writs of fert factas 3 


the ſame defendant arc delivered to a 


2 


4 


8 made of 
the firſt execution muſt have 
priority, even though the ſeizure 
Was ard made under. t 
[pu 12k ; Hutc 


Ro ar ys andere | 
- cond execution pay the ſheriff the 


+ Amount of the debt under the kcſt ex · 


i op 
— 
— 


q 


iff on different days, and no fale | 
the defendant's | 


En | 


emrywngig * 


84 nee ud og 38 
eden for in be, r, 
will not compel no 
the money on motion. 
* But where the rear h; 2 2 
bill of ſale to the perſon: lalming un- 
der the ſecond execution, that was 
held to bind. the e 
 Peckbam, E, 25 C. 3 9. 
+ hey. lend money on the fr 
ks and take poſſeſſion be ſore x · 
executed en the ſuit.of 'B.+;the 
| veſſet cannot be ſeized under B. s er- 
ecution. Ladbroke v. Crickttt, . 29 
0. 3 ba 
ö If — 1 be. taken in execution on 
+ . fa. again the 2 s debtor, and 
fore they are ſold an extent came 
xt the king” s ſuit, grounded on a 
debt, teſted after the delivery of the 
H. fa. to the ſheriff, theſe. goods can- 
not be taken 22525 the extent. Rorke 
v. Dayrell, 7 G. 3. 7 iv. 
6. The ſtat. 33 H. 8. c. 39. J. 54. 
not extend, but abridge, the kit 


preregatiye. Il. 4 1 3» 


| 7. If A., being indebted to B. and C. 


after deing fucd to hy and 
ecotion by B., go to C, and gs - 


confeſs judgment, en which 
— 2 is immediately entered and ex- 
ecution levied on the ſame day: on 


execution, and had threatened. to, fre 
it out, the preference ſo given by: 
to C. is not unlawful, nor fraudulent 
within the meaning of the flat. 
Blix. c. 5.  Holbird v. Allee, 5 


33 C. 3. 


en. Relation ; its Ahis by. 


t. A judgment > va in any part 45. hs 
term, or the ſu nt vacation, re- 
lates back to the kt day of the ter; 
notwithſtanding the death of the 
fendant before judgment. [ox ye 
end 3 and 9 
defendant's 
upon it, . teſted the „ day. 9 
term. e, 1. a 
S. 3. L 
2. But if che execution Ot. 


3. Jo Jgment on a warrant. 


L 


— vr | 


mrily give him a banc fir dane | 


which B. would have been entitled to 


euer 55 


27 15 E 


until — the defendant's death, . 1 


entered in Eaſter 2 : 


C 


8 1 ' 1 : 
4+ nw 13 


da — efendant's death, e 
ſiued out upon the judgment til it be 
revwed 125 2 


4. The ſtatute of aa only ae the 


2 | 


lenve to plead the inſolvent act for the 


nd 
me 
nd 
he 
n- 
he 
52 
es 
's 
"= 
'» 
4 

I 

| 
5 


| 10. If a plainti conſent tb the 2 |; 


EXEC! O1 ON. Is 4 


* who in Zager term, is 3 
- ut a weit of e 2 veſted } | 


raihſt the dant's * 
ſentative by fire Factas, © 


© Parris, Y 35 G. e 786 


1 


eſſion of innocent vendees under 

an execution: but as to the reſt of 
N World, the 3 are bound from 
In the deſivery of the writ to the ſheriff. 

5 v. Jebaſer, 5 27 G. 3. 

45 op | 2 

gener. 3 6gned by virtue | 

© of a warrant of attorney given before 


35 


” "the paffing of an infolvent act, off 


5 - Which the defendant is entitled to take 
"advantage by pleading in diſcharge | 
of his" perſon, Cc. will not warrant a | 
pecinl execution under the act. But 
the Court Will give” the plaintiff 


dieſendant, and ſign a ſpecial judg- | 
ment under it; for the warrant of 
attorney will preclude the defendant 
from ſaying there is no debt. Buxton 
and another v. Mardin, M. 26 G. 3. 
mY i. 90 
6. A | was ſet aſide for ir- 
Hr nom fi. fa. having 
-- Higed to watrant it. Brand v. Mears, 
e . 88 
7. But ſuch an irregularity may be cured | 
by the * uent production of a 
Ar N ; and C ouperthavaite. 
wen, E. —— 3. ii. 659: [See 
1. Aux bUENr II. "$ 


l 


8. A ſeparate ca. Ja. againſt one de- 


- fendant on a joint jadgment againſt 
two, cannot be ſupported. vi. 525 
9. If the plaintiff conſent to diſcharge 
one of ſeveral defendants taken on a 


Joint ca. N., he cannot afterwards re- | 


of the others. 
36 C. +: | 
25 


take him, or take 
Clark v. Clement, 


unt's being diſcharged out of execu-' 


tion on his undertaking to pay at a 


future day, he cannot Afterwards ſue 
dat any execution on that Judgment i in 
7 de . of the defendant's. not ful. 

Hing his undertaking. Tung v. 


| 2 M. 38 C 3. vi. geo || 

vr re a ca. ſa. is returnable ngarolt | Aion! 

e ee de- lis ou rügt. Os 76 
A P20 907 Thu 2H. 2095 0 3 Wire 


XECUTOR. oo 
* Ae 9³ 


fore which a writ of error is allowed 

anch ſerved; chat * 

Leun, 0 any proceeding* 

daft though the 4. l has er 1 

dure in rhe 9 
the writ of error. Puriy v. Camp 


aer , wg 


uhu 18; 11 N "i 


Ll: herz a ae 7. 
1. Nothing bat the poundage can | be 
© taken by the 00 41 ag 
Flix. 6. 4. for levying.* an L HE fs 
7. 


2. In a8tions on fimple contr 
Jad mente for a. 4 r certain, the ex- 


Es of levying muſt be paid by the 
"plaintiff 3 e the (ſheriff — ir e | 
charge, the | plaintiff is che 


pfieved under ſtar. 29 Nis, c, 14 
which limits ſheriff s fees! Vat if 
the jadgment be for a penal, the de- 
ſendant muſt pay the experices of le- 
vying, and is the party grieved if 
the ſheriff overchar 85 a . 
Knatchbull, M. 28 C. 3. 3 
3. Goods of a teſlator ia, the hands: of 
his executor cannot be ſeized ia n- 
ecution of a3 nt againſt the e 
ecutor in his own right. "aBinv. 
Newman, . 32 G. 3. iv. 62 
* Whether the ſheriff, — term 
in poſſeſſion of the debtor! under a 
Ai. \fa., may nat pot the venden in 
ion? * Taylor vCal E. 
29 G. 74, 995 2 
5. Waere 2 tenant is in poſſeſſion, and 
the execution is agaĩuſt the landlord 
whole term is to be fold; the dhari 
cannot turn inen een polſeſ- 


A > 415 3414 {<5 
EXECUTOR 
(Av ADMINISTRATOR), 


I. Their general Powers, Rights, de. 
1. Where à payee of a bill ef exchan 
indorſes it to J. and Y. ar txtcat 
they may declare as Tuch ig ad . 
aint C Kin) and uu ber- 
xecutors, Bec. V . 
v. M-Linnan, . 2 72 vo 
2. "in money Belonging to nia? — | 
received by one after the 2 
+ death, his execotor may mat 


for money had and tec 1 


„ gw OE RE. 
. 1 18 1 . 
9 * * xd 45 


% 


e 355 the teſt tor never 


eſſion of the executor, 


e $ v. 280 
A d whether the converſion kilebes 

1 ber or After the te ſtator's death, if 

py 12 goods When recovered will be 
aſſets in the hands of the executor, 
he may ſue for them i in chat character. 

„ 0 

5 Where executors pay a ſam of money 
on the teftator's account, which they 
need not have done, and afterwards 

$ - bring an action to recover it back 

again, they muſt declare in their own 
right, and not as executors. 1 
v. Stoker, H. 32 G. 3. 

6. If executors carry on trade, owe 
muſt do it as individuals, unleſs they 
carry it on under the direction of the 
court of Chancery, | 

7. A power of attorney given by an 
executrix to act for her as executrix, 

does not authorize the attorney to ac- 
cept bills to charge her in her own 

; right, though for — due from her 

teſtator. Gardner v. Baillie, H. 36 
6. Zo | vi. 591 

2. In the 420 of a tenancy from year to 
© year as long as both parties pleaſe, if 
the tenant die inteſtate, his admini- 

5 « ſtemtor has the ſame intereſt in the 

land which his inteſtate had. Doe d. 
Sbore v. Porter, H. 29 C. 3. iii. 13 

7 If a debtor make his creditor and an- 
other perſon executors, and the cre- 
ditor neither proves the will nor acts 

as executor, he may maintain an action 

gagainſt the other for his demand on 
the teſtator. Rawlin/on v. Shaw, H 


30 G. 3. ii. 557 
II. 22755 Admiſſion of and the Effet of 


the Plea of Plenè adminiſtravit :— | 
Fog fee poſt IV. 1, 2. ; and title 
VIDENCE I. 4. 
1. A promiſe by an adminiſtrator to pay 
the debts of the inteſtate, if there be 
no aſſets, is nudum pactum. v. 6 
2. Paying intereſt on a bond due from 
teſtator is not concluſi ve evidence of 
aſſets. Cleverley v. Brett, M. 13 G. 3. 
ä V, 8, 2. 
3. The queſtion wbedics aſſets or not 
in the executor's hands is ſettled by 
the judgment given on a plea of p/en:2 


| 


4 


i. 295 


EXECUTOR. I.— III.. 


| E can be 
ere in the po. dme writ ſued o os 
” b "A 
” wall in ation of 1 trover, . ü 


* and as on that iſſue no 


* 
* 


1 


ether the ordin 


5K a + 4 


cg 


ing our of the writ and the, Sno: 


ed an 
aſſete, they could not be taken at a al 
Mara 1. uin, . 8. „Je. VI., 1. 
2. — Whether the plaintiff may not re- 
BY to ſuch a plea. that the cor 
ad afſers fince the og out 0 dhe 
er 5 VI. 1 
4+ If an executor plead (to an action on 
bond) payment, and omit to plead 
Pens eaminiftravit, and a verdi be 
given againſt him on ſuch ples, it 
operates as an admiſſion of aſſets in an 
action founded on that judgment, 
- ſoggeſting a gert. Erving v. 
eters; T. 30 G. 3 Ni 585 
5. But if he plead plow adminiftravit, he 
is only liable to the amount, of the 
aſſets in his hands. Harriſen v. Beegles, 
car. Lord Mansfield, at Guildball 1 1 

| iii. 688, N. 
6. Where the defemdiint bound himſelf, 
as adminiftrator, to abide by an award 
to be made touching matters in diſ- 
pute between his inteſtate and avother; 
and the arbitrators awarded that he, 
as adminifirater, ſhould Pays. Oc be 
cannot plead plenz adminiſtravit to 
debt on the bond. Barry v. Ruſh, E. 

27 f. . i. 691 

7. A ſubmiſſion to an award by an admi- 
niſtrator is not an admiſſion of aſſets. 
Pearſon v. Henry, M. 33 G. 3. v. 6 
8. If an arbitrator under a reference be- 
- tween A. and B. adminiſtrator award 
that B. ſhall pay a certain ſum as the 
amount of 4 's demand, . cannot 
afterwards object that he had no 
aſſets, but may be attached for, non- 
payment. Worthington . v. | Bard | 
BY nao M. 38 G. La vü. 155 


What acts e .a perſon liable : as 
8 de fon tort is a queſtion of 
law : the jury are to ſay * the 
acts be ſufficiently proved. Padget 
v. Prieft, M. 28 G. 3. Mb 97 
2. The; flighteſt circumſtance off inter- 
meddling with the inteſtate's, goods 


will conſtitute n ae fon 


i. 92 * 897 


tert. W 
45 There- 


3. Therefore if A., tie feteabt of B., 


4. If a perſop, having intermeddled in 


TH fa creditor take an abſolute, bill of 


Will de liable to be ſued as executor de 


hauſted all the'aſſets,” 


rwðUοjõn² 


' 


[al ce goods of C., ah Tarelfare,” as | 
well after his death as before, though | 
by te orders of ©, and pay the | 


EVER 44474 3 TE. 59 
. * : * 


out the letters of adminiſtration ; for 


the plaintiff by bis dectitatiph Kft 
kim 16 be 2 (Awful ade ai krätbr. 
Pied v. Brown, A: 36 G: f. i. S0 


money arifing therefrom Taro the | 4. A plea of judgment recovered.0n a 
hands of B., B. may be ſued as an | fimple conteget, pleaded by an adm. 


executor de ſor tort. „ 
tue inteſtate's affairs, has money be- 
longing to him in his hands at the 


bim as erecutor for a debt due from 
| the inteſtate, he is liable as an execu- 
tor de jon tort. ii. 597 


ſale of the goods of bis debtor, but 
agree to leave them in his poſſeſſion 
"For a limited time, and in the mean 
time the debtor die, whereupon the 
** creditor takes and ſells the goods, be 


©" /ox tort for the debts of the deceaſed; 
for the debtor's continding in poſſeſ. 
fon is inconſiſtent with the deed, and 
fraudulent * creditors. Edwards | 
v. Harben, T. 28 G. 3. ii. 587 
6. An ex:cuter de Jon tort cannot diſ- 
charge himſelf from an action brought 
dy a creditor by delivering over the 
effects to the rightful executor aſter | 
the action is brought, Curtis v. Vernon, | 
VVV 
7. Nor can he retain for his own EAU 
of an higher nature by conſent of the 
rightful executor, given after the 
bringing of the action by the cre- 
ditor. | iii. 587 


IV. Preference in Payment of Debts, 
1. A debt on a judgment againſt a 
teſtator or inteſtate, not docketted 
according to the directions of ſtat. 
4K 5 M. & M. c. 20., is put by that 
act on a level with fimple contract 
debts. . Hickey v. Hayter, adminiſtra- 
„% ̃ •—ůdiʃ > 
2. Therefore on a plea of plen? admini- 
ftravit to debt on ſuch a judgment, 


the defendant may give in evidence 


payment of ſpecialty debts which ex- 
ms, 

3. Debt on bond againft an admini 2 
dor, to which he pleaded a bond debt 
due do bimſelf and retainer ; held that 
it was not neceflafy to aver in the 
pPlen that ſuch bond was given to bim- 


niſtrator to debt on bond, mußt aver 


74 5 Ae 6 en : 
that ſuch recovery, was had. belore 
notice of the bond debt. Sawyer v. 
0 


kw 5 o 


* a 0 "> 4 % ; 4 ; : 3 a 7 
time when an action is brought againſt 5. To aſſumpſit againſt an execytrix ſhe 


pleaded.that the teſtatot became boynd 
to 4, in 2800 J. conditioned (among. 
other things) to indemdifſg him 


againſt another bond for 800 which 


A. had executed joiutly with the bei- 
tator to B., but for the proper debt 
of the teſtator ;; that the 800/ be- 
came dae in the ceſtator;s, life,“ 
was ſtill unpaid ; that upon the teſta- 
tor's , death, the indemnity, band. be- 
came forfeited, and the maney. therein 
contained was {till unpaid ;. yr 
the defendant. had . adminiſtered... all 
(except ſo much as would ſatiaſy the 
indemnity bond) ; this * 
good plea. Cax v. Jo/eph, T. 33 Gy 3- 
; | 3 3 8 1 v 307 
6. In the above caſe the plaintiff; might 
have taken iſſue on the allegation, in 
the, plea that the original bond ſor 
800/. became due and payable in the 
lifetime of the teſtator. v. 309 


Je” 
# 


V. Probate ; its ER. 
1. Anexecutor*s right is derived from 
the wilt; the probate is only evidence 
of it: therefore he has a conftruftive 
poſſeſſion from the teſtator's death. 
Smith & al. Afionces of Clark# v. 
Mills,” M. 27 G. 3. J. 180 
2. A probate, as long as it remains un- 
repealed, cannot be impeached in the 
temporal "courts. Allen V. Dundas, 
H: 29 GT: go NT I. 
3. Payment of à debt to in xecttor, 
who has obtained a probste of a N 
will, is 4 diſcharge to the debfpf of 
the inteſtate, notwithſtanding the pro- 
date de "afterwards declared null; and 
ad miniſtration be granted to the in- 
teſtate's next of kin. e 
. The only way of proving a right to 
95 panes property under à wilf is by 
te probate. R. v. T nber 


: + elf for a juſt and true debt, nor tv ſet 


e Nether /6al, F zi Cie wis 
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| FALSE IMPRISONMENT. 
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. 


8 As lil, Aerion on THE 
Cas VI.; AAA ET II. 1. ] 


1. Adio for falſe impriſonment lies 
againlt a ſuperior officer, where the 
impriſonment at firſt was legal, but 
was afterwards aggravated with many 
circumſtances of cruelty, ' and was 
continued beyond neceſſary bounds. 
Wall v. M*Namara, M. 27 G. 3. 


i. 53 
25 It allo fies where a ing. 
of war impriſoned the defendant three 
days for a ſuppoſed — duty, 
without bearing him, and then re- 
leaſed him without a Hes. to a 
court-martial. Swinton v M. 
27 G. 3 b 37s, 
3. „ action for alſe im- 


priſonment, pleading a juſtification | 


under ae/ne proceſs fued out by him in 
a cauſe in which be was plaintiff, may 
ſtate that the writ iſſued upon an affi- 
davit to hold to bail, without ſetting | 
forth the cauſe of aQion ; for if 
party be arreſted maliciouſly and 
without any cauſe of action, his re- 
medy is by an action for maliciouſſy 
holdm bin to bail. Belk v. Bread- 
bent, E. 29 G. 3. ni. 183 
4.4 con ictien of a juſtice of peace 
havipg competent juriſdiction, upon 


which the plaintiff was arreſted and 
impriſoned, is, till reverſed orquaſhed, |, 


concluſive evidence in favour of the 
juſtice againſt whom an action of 
treſpaſs and falſe impriſonment was 
brought. Strickland v. Ward, M in- 
cbgler Sum. A. 175 7. cor. Yates J. 
vii 633, u. 
go 37 hy yr rt 
ment agai an con- 
rained two Ba to both of which 
the- defendants pleaded not guilty, 
and .juſlified. the. firſt under me 
proceſs, 4. as the plaintiff. in that 
— 22 a thy ARE 3 ee 
Plaintiff a new ament mit- 
ting the cy" to en replied 
that B., with the conſent of ., volan- 
zarily releaſed. him, and that. they | 
& 9 impriſoned him for the 
—— firſt count ; the 


£ now” aSgoment, 


E 


— failed — 


l 


conſent of A4, __ 


: N the ſame treſpaſs 


the other count. | 
nen "Es 
* 0 LE ji Ou 


FEIGNED EY 
a fe'gned iſſue withodt wu 
nt of the Court ãs a contempt of the 
Court; and afier ſuch a trial hey vj 
2 the proceedings. {Se Correll 


* 2 
" BELONY,," | by 
I. By Statutes: {See ah tit; Bay vn 


I. e & gent Io A . 


— g the ſame to have been len, | 
may be proſecuted for felopy under 
ſat, 2 G. 3. c. 28. R. v. Hes, M. 
28 G. 3. 1. 77 
2. Setting bre to a parcel of Ache hel 
wheat is not felony within 5 2 
c. 22, 
3. The defendant who had bed — 
witied for having with force” and 
arms made an aflaglt upon the proſe- 
cutor with intent feloniouſiy 1o-fled!, 
take and carry away from che par- 
ſon,” Cc. was bailed, becaoſe he 
was not charged with any offence 
withia the ſtatute 7 G. 2. c. 21. which 
enacts ** that if any perſon ſhall make! 
an aſſault with an offenſive weapon, 
or by menaces, or in a forcible man- 
ner, demand money, Sec. front; any 
other perſon, with à feloowus intent 
to rob ſuch perſon, he ſhall be Et | 
of felony.” een 
G. +3» ; vet 


0 


Tr 


II. —— heb 4s 
- The owner of goods ſtolen, proſe- 
1 the felon to canvittion, cangor 
recover the value of them in hoer 
from the perſon who purchaſed them 
in market-overt, and fold them agan 
before conviction, notwnhftandin 
owner gave him notice of 
while they were in his | 
Herwoed'v. Sneich, M. 29 G. 3: 775 0 
2. For, in order to maintain trovers 
plaintiff mut that be 
were his property, od 
| 71 


(% 
4 


Fg eit 2.14% 2 
en Lenne 4 
5 ri Low . FORFEITURE, 6 


at, e jo. ye. oma gs wan ft 4 2 | 
be has a; right to reflitation'of | before the treaty of peace, by which 
. ˙ — fn 
44 ed would be entitled to fe- dependence, are conſidered as a nul- : 
": cover damages in trover againſt any |  lity in the'courts of law in this coua- 
perſon who is fixed with the goods try. Dudley v. Fillion, E. 30 1 4 


after conviction, and refuſes to de.. | N 4k; 
liver ben. B. 755 | S. P. ic Ogdenv. Folio, (in rer. 


| o G. 3. [affirmed in Dem. Proc. 25 
eee | og 75% 1 JJ. 7 
An exclufive right to a ferry from A. to 2. By the ſentence of a French Court of 
+ B. does not prevent perſons going by | Admiralty it appeared that the ſtiip 
© any other boat from 4. directly to C. , inſured, warranted American, bad 
though it lie near to B., provided it | been condemned as enemy's property | 
de not done fraudulently, and as a| for want of having on board a role - 
Pretence for avoiding the regular dieguipage or liſt of the crew, ſuch as 
 ferrye Tripp v. Frank, . 32 G. 3. is required by a marine ordinance of 
lt anc 5 iv. 666 France, and adjudged by the Court 
U vials! | | | | © there to be requiſite within the mean- 
FINE or LANDS. ing of the treaty of commerce: he- 
[Ee alſo title EzectTwenTt I] tween France and America; held to 
1. A fine levied by a copyholder, who be concluſive evidence againſt the 
' . contipuesin poſſeſſion, is void as againſt | warranty of neutrality, though in fact 
the lord. Roc v. Hellier, E. 29 C. 3. the ſhip was American, G v. 
b Iii. 162 Aguilar, T. 38 G. 3. vi. 684 
2. When once the ſive years allowed to | Fo 04 3509 an 
an infant to make an entry for the _ FORFEITURE. | 
_ Purpoſe of avoiding a fine begin, the | 1. If a ſhip he ſeized as forfeited under 
time continues to run notwithſtanding | the navigation act, (12 Car. 2. c. 18.) 
any ſubſequent diſability, Doe dem. | by a governor of a foreign country 
Count Duroure v. Jones, T. 31 G. 3. belonging to Great Britain, the owner 
_ - . iv, 300 | cannot maintain 'tfeſpaſs agaioſt the 
2. Neither will ſubſequent inſanity op | party ſeizing, although the latter do 
RE therunning of a fine once commenced. | not proceed to'condemnation'; for by 
Doe d. Griggs v. Shane, M. 28 G.;,| the forfeiture the property is deveſted 
Z. R. iv. 306, ». | out of the owner, Wilkins v. 725 
v1 T ard, H. G. . 3) V. | 12 
| Th | Hann 3 5 — gf ee eee goods, 
ere may be a preſeriptive right ina | jn the Exchequer, for being ſmuggled, 
ſubject to a ſeveral fiſhery in an arm iz a good defence to an action Tor 
— — P _ Mayer, Ge. 7 O ord v. goods ſold and delivered ſor the ſame 
ichardſon, M. 32 C. 3. iv. 439 goods, although it did not appear 


FOREIGN ATTACHMENT. | that the plaintiff had any notice of 


; ” - : the proceedings in the Exchequer. 
r A ſum of money di- ected to be paid | J, v. Withers, Sitt. at Guild- 


by 4. to B. by the maſter's allecatur, | B. 16 G. 3. Gould, J. 
cannot be attacked in 4. 's hands by N n deed * aha 117, * 
proceſs out of the ſheriff 's court in an 3. So it is a good defence if” the goods 
Action againit B. Coppell v. Smith, 1. be afterwards ſeized as having been 
| ILL: . | iv. 312 ſmuggled, though no condemnation 
. Neither can money awarded under proved. Hennel v. Perry, Sitt. after 
— a rule of court be attached. Grant} M. 4 C. 1.5 at Meſim. corum Lord 
v. Ard. H. G. 3. B. R. iv. 313. Manifield, - Fa W mg 
have 4 4. 4. being entitled to a life eſtate ſub 
FOREIGN LAWS... F je& to „ r not to charge or 
1. Tha acts of confiſcation paſſed in the | encamber it, granted an annuity, and | 
ſeveral States of North America, after demiſed the land as 8 ſecurity: but . 
the declaration of independence and na ws a defect in the wemorial 
| 0 


— 


98 FORFEITURE. 0. 
ofctheannuity. it was held chat the] on the game Jawgy Calcraf? v. Cibbr, 
deed was wholly void, and did not E. 32 G. 3. iv. 68 1; & Hankins v. 
world a forſeitute of the eſtatæ. Deum d. Bailey; & Blunt v. Grimes, there cited, - 
- + Dolman v. Dolman, 7. 34 G. 3. v. 6416. It is nd de ſence to debt ſot penalties 
5. In an action againſt a wharfinger to on the game laws mat pe defepdagt 
- | whom goods were ſent to be ſhipped, ated bond fide, as game-keeper;of.the 
for neglecting to take out a ſuffer- manor in which the offence, Wag cm- 
ance, for want of which che goods mitted, under à deputation from a 
were ſeized, it is not neceſſary to aver per ſon claiming a right to appoint the 
or prove that the goods were con- game - keeper, there being go prop 


demned by a ſentence iz rem. Baker | for the claim. Calcraft V. 
v. Liſcve, 5 G. 3. vj. 121 33 C. 3 „ „„ „fle 
6. Ia fuch a caſe it is ſufficient to aver, 7. It is no objection to an information 
that ** for want of ſuch ſufferance the | on the game laws that it is nat gu, tam. 
ſaid goods were ſeized as forfeited, | K. v. W. Lourt, H. 37 C, 3. vii, 152 
Whereby the ſame became wholly loſt | 8. On an information PREG laws, 
to the plaintiff ;*? and proof of a] charging the defendant with, keeping 
ſeinure in fact by the officer for a juſt | and uſing a dog and alſo, a, gun og the 
cauſe of forfeiture will ſuſtain the de- | ſame day, he can only be, ed 


| 
| . 'Claration. vii. 171 in one penalty. vn. 152 
72 .uþ | o | 9. If the evidence be piven on the ſame 
| : -FRAUDS, STatuTs oF: - day that the defendant appeared and 
4 ad fee title Assunrsir IV.) 8 it will be 1 al 
A parol promiſe to pay the debt of an ©v14ence was (given in nu Pestence. 
| PA 3 alſo 3 do ſome other unn and. ſee 8 
| thing, is void by the ſtatute of frauds. | . * n ene nj dio . Ft A 
Chater v. Beckett, E. 37 G. 3. oh 2 wh 18 3 OY) 15 : 
| | vii. 201 merely the reſult of ĩt. By 
| 162 | ; GAMING; 55:27 # -2 
B 8 CG | 1. The ſtatute 27 G. 3. c. 1. which takes 
| . iſtrates over offences eoncetningi the 
GAME axp GAME LAWS: | lottery only extends to State lorteries; 
lad. feeConviertrion III. V.] and does not repeal their powef over 
1. A diploma conferring the degree of games of chance or lotteries-prohibited 
+ { doctor of phylic, granted by either | by ſtat. 12 G. 2. c. 28. R. v. IL. 
[ | of the univerſities in Scotland, does ton, T. 33 G 3. 330 
1 not give a qualification to kill game 2. What evidence is ſufficient to ſuppott 
we | under ſtat. 22 & 23 C. 2. c. 25. Jones a charge for keeping à gaming-table. 
1 1 . Smart, M. 27 G 3. 4; * FEY 1:2 S6 e ST tt If 338 
| aer ß re! 
| __ GAOL 'axnv*GAOLER:; © 


Euagliſb univerſities qualified as ſuch. 
BY M7 to one! | © i. 53 | 1. The lord of a franchiſe is not, as fach 
3. An „ire, or other perſon of higher bound to repair a gaol within it; bat 
1 | degree, as ſuch, is not qualified to | he may be fubject ro ſuch's charge by | 
| "Kill game under that ſtatute; but the | immemorial uſage. R. v. TH 

aof an eſquire, or the ſon of other | Exeter, 7. 3 C. 1 1.73 
Ferſon of higher degree 66 1.44 iz. A gaoler is bound to receive a 11— 
4. 4 conviction of the defendant du that ſoner rendered to him 77 e return 
* fatore; as e not being the eldvſt ſon day of the writ on whith hre i arteſted. 

of an eſquire, or of other petſon of | Brandling v. Kent, M. 26 8.3, 1.60 
dieher degree,“ is good. King v. 5. 2. Whether a gaofer would: be 
r, * -anſwerable for feccleiüg a rider 


Uiley, 24 G. 3. cited in Jones v. Smart, | | 

44 hi. ag np i. 45, 8,51 | tendered to him, where the arte wa: 

; | 5 Queſtions reſpecting the boundaries | Illegal: on the face of the warrant; ' 2 
Y 7 - of a msnorcannot be tried in an'aQion | like the cafe of a' poundkeepit 7 L 62 


wer over 
rohibited 
25255 
of 
Wn 


R. FR. 


a againſt the party who made it. R. v. 
| A G. 3. | 
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1. If an apprentice or the age of 
eighteen voluntarily enter into the 
fſea-ſervice, his ma 


bim to the Court to be diſcharge 


N. v. Reytolds, M. 36 G. 3. [Ste title 


APPRENTICE 2.] Vi. 497 


2. Return to aa Habeas corpus, I had 


not at the time of receiving this writ, 
nor have I ſince had the body of A. B. 
-  derained in my cuſtody, fo that I could 
nor have her, Ge.“ was held a bad 
return, and an attachment granted 
-- #F inton, * v. 89 
micfwaxs. 
2. The patiſh at large are primũ facie 
| bound to repair all highways lying 
within it, unleſs by preſeription they 
can throw the onus on particular per- 
- ſons by:reaſon;.of their tenure. R. v. 
. » The. Inhabitants of Sheffield, M. 28 
G. 3. ii. 106 
2. A preſentment of a road under ſtat. 
13 C. 3. c. 78. / 24. againſt a ſmaller 
diſtrict than a pariſh muſt ſtate ex- 
\ prefsly how they are liable. R. v. 


The Inhabitants of the Hamlet of Pen- | 


dercn, T. 28 G. z. ü. 513 


3+ If it do not, the judgment may be 


_ arreited, li. $13 


4. If a pariſh be fituate part in one 


County and the reſt in another, and a 
highway wing in one part be out of 
repair, an indictment againſt the in- 
habitants of char part only is bad. R. 
3 The Inhabitants of Clifton, H. 34 
.. 1 V. 498 
5- In ſuch caſe the ĩndictment 8 
28 the whole pariſh. 
6. The commiſſioners appointed by fat. 
66G. 3. c. 78. (an act for dividing.and 
. Incloting certain lands in the pariſh 


far y them ſhould be 
: repaired in ſuch manner as other 


5 Public roads are by law to be re- 
. Paired, and that . toads 


Would be repaired. by fach per/or or 


herons as.they ſhould award, have no 
. Power da impoſe on the. pariſh at large | 


| is not entitled 
to ſue out an habeas corpus to oy 


v. 498 | 


F 


- of C.] which enacts that the public 
roads to be . 0 | oi 


„ the burden of repajringanyiof the 


| 


private roads.fet dut in purſuance of 
the act. R. v. Ther Iabubitante of 
FT Cottingham, M. 356-9) V v i. 20 
7. If the inhabitants of Jas townſhip, 
bound by preſeriptioun to repair the 
roads within the townſhip, be ex- 
preſsly exempted. by the proviſions of 
n road act from the ee repair- - 
ing new roads to be made within the 
_ townſhip, that charge muſt neceſſarily 
fall on the reſt of the pariſh. ii. 106 
8. If traſtees under a road at turn a 
road through an ĩncloſure, and make 
the fences at their own expence, and 
repair them for ſeveral: years, they 
cannot be compelled to continue ſuch 
repairs, unleſs there be a ſpecial pro - 
viſion in the act to that effect. R. v. 
The Commiſſioners of the Llanaillo Dij/- 
tri, &c. H. 28 G. 3. ii. 232 
9. What is meant by a road is the ſur- 
face over which. the ſubjects have a 
right to paſs, and not the fences on 
" Each BAT. os 
10. The owners of the Jand are boun1 
to repair the fences on each fide, un- 
leſs otherwiſe provided by the agt. 
5 g ii. 232 
11. An indictment againſt the pariſh of 
B. for not repaiting a road _— 
from A. to B., is excluſive of B., a» 
therefore bad: and it is not aided by 
a ſubſequent allegation that '@ certain 
part of the ſame highwoy ſituate in B. is 
io decay, Sc. R. v. Gamlingay, H. 
30 G. 3. 613 
12. The magiſtrates are not bound to 
appoint ſurveyors of the highways 
from the liſt of perſons returned to 
them under ſtat, 13 G. 3. c. 78. if in 
their opinions the perſons named in 
the lift are not qualified ; bat they 
may appoint other perſons of the pa- 
riſn who are qualified. X. v. Bald- 
win, H. 37 F 3 Mt 23 A vii. 169 
13. It is ſufficient in pleading a public 
highway to allege that it is a common 
| public highway, without ſhewiag how 
at became. ſo, or that it has been-ſuch 
tine immamorial. Ajpindall vy. Brown, 
14. Under a turnpike act the truſtees had 
power ta. turn roads through private 
grounds, making ſatis faction to the 
owners; aod if they could not agree, 


. eee notice 
| RE .r0 


too HIGHWAYS 


to the ewners, money — 

aſcertain the damage and to order ſuc 

ſom {6 alerts tained to be paid to the 
owners: an inquifition of the jury and 


an order of the truſtees under the 


$4 bove act were . quaſhed, becauſe it 
did not appear on the face of the pro- 


- ceedings that any-notice had been given |, 
to the owners of the land, R. v Bag- | 
vi. 363 


Faw. T. 37 "£7; 
r ichs. 
1. The 2 

any of the law offices, and conſequently 


© no officer can take an extraordinary 
fee for buſineſs done on that day. | 
Hater v. Croome, J. 3 G. 3. vii. 330 | 


2. The only allowed holidays are Can- 

dlemas, the Aſcenſſan, and St. John the 
ani. 1 3 
= HUE AND CRY. 


L. Whether, before the ſtatute of 
hue and cry, the party robbed could 


+ have had an action againſt the hun- 


dred to recover damages for not keep- 
ing watch and ward ? Jacſſen v. Galy/ 
F avorth, M. 26 G. 3» I 


I & ] 


JEOFAILS. 
[And jee title STATUTE,] 


1. If a local action be brought and tried 8 


in a wrong county, the deſect is aided 
after verdict by 16 & 17 Car. 2. c. 8. 
T he Mayor, &c. of London v. Cole, E. 
38 6. 3. vii. 58 
. Starute of jeofails will not aſſiſt on a 
writ of error from an inferior court, 
where one of two counts in a declara- 
tion is not laid within the juriſdiction, 
and the damages are general. Trevor 
v. Wall, F. 26 G. 3. i. 151 
3. Where in debt on bond by an admi- 
niſtrator the declaration alleged that 


ta 


.adminiſtration was granted by che. 


Biſhop of Litchſela and Coventry, and 
the venue inthe. margin was laid in 


London, but the bond was ftated to be | 


made at Derby, which is within the 
dioceſe, the Court on a general de- 
murrer held that to be ſufficient, and 
that the bad venue in the margin was 

_ cured by the ſtatute of jeofails. ĩũ. 387 


th of May is not a holiday in | 


Sy 7 | n 
5 2. A ſeafaring man, ſerving the office of 


z. The 
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4. In an action on ſtat. 34 &. 3. 6. 23. 
for pirating a pattern for printing cal- 
lico the omiſſion of an averment in 
the declaration, * that the day of firſt 

_ publiſhing the pattern us printed at 

each end of the piece of 'eallics;” 
(which, together with the name of the 
proprietor, is required by that ſtatute, 
the monepoly being limited for three 
months from the day of firſt publiſh< 
ing the pattern, ) was holdem te be 
aided by verdict;; it being ſtated in 
the declaration that the defendants 
pirated the pattern <vithin tb term of 
three months from the day of ib ff 
publiſhing thereof, and while thi plain. 
Ii r were entitled to have iht folt.night 
of printing the ſame, &c. Matmurdo 
v. Smith, H. 38 G. © vi. 548 
| . M1} OT e 


IMPRESSING SEAMEN,. 


1. In debt on ſtat. 19 G. 2. c. 30. ſor the 


penalty of 301. for impreſſing a ma- 
riner in the .- India trade, the de- 
claration muſt aver that he had not 
deſerted from an of his majeſty s 
ſhips of Wr., ·˙ n 5 "$32 318). 1 141 


headborough, is not thereby exempted 
from being impreſſed, Ex part Fae, 
#:33 6-3. „ „ 
ſtat. 6 & V. 3.18, {19s 
which allows to the maſter of evety 
ſhip, engaged in the coal trade, tuo 
ſeamen free from being impreſſed, 
was ſaid by the Court to be ſtill. in 


ſorce. Ex parte Dryden, M. 34 G. f. 


v.16 


4+ And it was held that if the maſter 
nominate thoſe ſeamen before the ſip 
ſailed, and they were afterwards im- 
prelied, the Court of XK. B. would 
grant a habeas corpus to the im- 
preſſing them, to bring them up that 
they might be diſcharged. v. 416 
5, Secus, if the men were not nominatꝭd 


until after they were impreſſed. E parte. 


Aibinſin, M. 34 6. 3. v. 319, #.(). 


6. But in a ſubſequent caſe, the Copet 
8 that this FO — 4 — 
| tne act were METEty , TEMPOTATY » | 
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->7 4017 INDICTMENT LEH ion; 
II. Fegi Pretences, dec; of Indifiment for. 


9 e 4 INDICTMENT: 2 $4 9% : 1 
1. LHA Offences 3, aba af. 
1. Taking up dead bodies, even though 
for the purpoſe of diſſection, is an 
indictable offence. R. v. Hun, M. 
29 G. oo nit hte; ror fonng s 
2. It is not an indictable offence to exer- 
ciſe a trade in a h, contrary to 
. the'bye-laws 2 that gh. R. v. 
F Sharples, T. 32 C. 3. We 777 
«aa a ſtatate forbids the doing of 
a thing, the doing it wilfully is indict - 


able. although without any corrupt 


4. Where a new ol l 
act, and a penalty annexed to it by a 

' ſeparate and ſubſtantive clauſe, it is 
not neceſſary for the proſecutor to 
: ſue for the penalty, but he may indict 
on the prior <lauſe as for à miſde- 
meanor. N. v. Harris. H. 31 G. 3. 
9.1. 473} | % 2.5777, wu 2D2 
5. The ſtat. 25 G. 2. c. 6. J 1. enatts 
that all perions going on board ſhips 
coming from infected places ſhall obey 

| ſuch orders as the king in council ſhall 
make, without annexing any particu- 
lar puniſhment 3 the diſobedience of 
ſuch' an order is an indictable offence, ' 
and puniſhable as a miſdemeanor at 
common law. iv. 202. 2s. Whether 
the penalties in / 5. attach on any 
ther than the captain, ſeamen, and 
paſſengers ? EE Eha 16. 
6. Where two ſets of magiſtrates have 
@ concurrent juriſdiQion, and one ap- | 


Iv. 457 


points a meeting to grant ale licences, | 
their joriſdiction attaches fo as to ex- 


clude the other appointing a ſubſe. 
quent meeting 3 though they may all 
meet together the firſt day: and if, 
after ſuch appointment, the other ſet 
of magiſtrates meet on a ſubſequent. 


day and grant other licences, their 


proceeding is illegal and the ſubject of 
un ĩndictment. R. v. Sainſbury, M. 
32 C. 3. . 
7. Where a duty is thrown an a body 
conſiſting of ſeveral perſons, each is 
individually liable for a breach of 


duty, as well for acts of commiſſion as 


of -omiffon,” nch 
8. A mere falſe aſſertion, unaccom- 
paved by à recommendation, is not 
indictable. : vi. 365 
FSee pat II. 4. 1 


ence is created by an | 


iv. 451 | 


* 
* 


| 


#2 


1. An 3nditment charging the defend. 
at with obtaining, money by A 
Hitec; is inſufficient, If it 40 not 

mes what the falſe pretences Were; 
and ſuch a defect is a ſufficient ground; 
| for. reverling a judgment 'againlt the 


defendant, /R. v. Majon, . 881 
2. To conſtitute an offence within ſtat. 


30 G. 2. c. 24. money or goods muſt 
obtained by the defendant by a 
Falle pretence. cui intent 10 defraud * 
and it is no objection that the pretence 
conſiſts in a repreſentation as of ſome 
tranſaction to take place at a future 
time. 7 Young v. The King, (iterrar,) 
H 29G. 3. TIT 3 
3. Where the pretence is conveyed by, 
words ſpoken by one defendant in 
the preſence of others who are acting 
in concert together, they may be all 
indicted jeintly. „ 
4. An. indiftment at common law,. 
charging that the defendant, deceit- 
fully intending by crafty means aud 
devices to obtain poſſeſſion of certain 
lottery tickets the property of , 
pretended that he wanted to purchaſe, , 
them for a valuable conſideration, an 
delivered to A. a kRitious order, He,. 
purporting to be a draft on a banker 
for the amount, which he knew he. 
had no authority to draw and that it 
wauld not be paid, by virtue of which 
he obtained poſſeſfon of the tickets 
and defrauded the. proſecutor of the 
value, cannot be maintained, inaſ- 
much as it does not charge the de- 
fendant with having uſed any falſe 
token pads ae the deceit. K. 
v. B. Lara, H. 36 C. 3. vi. gos 


III. Form of Indi ments; and of taki 
—— thertof an — — 
1. Time and place muſt be added to 
every material fad in an indictment. 
2. Upon a demurrer to an indictment 
found in an inferior court, objections 
may be taken as well to the fariſiic- 
tion of ſuch court as to the /ubzed-mat - 
ter of the indietment. R. v. F Fearn- 
, T6 G. 3 1. 316 
3. And where the Taption of the ju- 
dictment ſtated the court of Quarter 


wh 5 SI 1 


'Sefions, where ſuch indictment was 


* | G 3 found, 


EE NE CTR 
4 id 4 - 2-6 dad - * * 2 


$71. 
102 
vol ahem ,t5 


Ws isse (18 i 
und, tg have been held on an im- 


0 þl 1x fatal. 5 
enen 
+: Stating the defendant to he a of 
TT %” . - a a 5 5 n 5 
Ve, and laying the offence to be a- 
s pariſh afar/aiq, was held not to be 
ſufffciegehy certan. V. 162 
5. An, jodiatmevt on the ſtat, 23 C. 3. 


33 for enticing artificers to go out | 


olf the. kingdom, &:, alleged that the 
, defendant contracted with a manu- 
facturer, Ce. to go out of this 
kingdom of Great Britain into a fo- 
reign country called America, ſuch fo- 
.. reign country not being then within the 
dlominion of or belonging to the 
crown of Great Britain; and held 
850 after verdict. R. v. Myddleon, 
U 
i, 38 4 ky ecken in arreſt of fol 
ment, that the indictment contains 4 
veral charges of the ſame nature in 
the different counts. in. 98 
7. But in the caſe of felony, if it appear, 


before the priſoner has pleaded or the 


jury are charged, that he is to be tried 
for. /eparats offences, the judge in his 
diſcretion may quaſh the indiftment 
. | iii. 106 
8. Or if the judge do not diſcover it till 
* after the jury are charged, he may put 
the proſecutor to his election on which 
charge he will proceed. iii. 106 
g. In an inditment for an cffence at com- 
mon law, aconcluſion of contra formam 
fatuti may be rejected as ſurpluſage. 
K. v. Mathers, H. 33 C. 3. v. 162 
10 In an indictment againſt a receiver 
of ſtolen goods for a miſdemeanor, it 
is not neceſſary to aver that the prin- 
ei al has not been convicted: but 
tuch a fact is matter of defence to be 
proved by the defendant. K. v. Bax- 
ben M. 33 6. 3. v. 83 
11. An inditment that the defendant 
' was appointed overſeer of the poor of 
the pariſh of A., “ and that be after- 
- wards refuſed to take the ſaid office 
of overſeer of the pariſh, to. which be 
was ſo appointed, was held good on 


, 
7 


- 
LE. 


demutrer. K. v. J. Burders T. 32 | 


VCC 
In an inditment againſt a public of- 
ficer for a breach of duty, it is ſuſh- 
cient to ſtate generally that he is ſuch 


12 


officer, without ſhewing his appoint- | 


#. 34 


. ment. . u. E. J. Holland. 
— — pot 6 ot v. 607 
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13. In an indetment ugainſſt a ſervatt 


6 of the Za India Company foroffeiges 


in Hidia, it is ſufficient to charge him 
with a <o7/ful breaeh of duty, without: 
adding tber it was corrupt. vb 
14. In an indidtmeat againſt zh officer 
for diſobedience of orders it d ngt 
neceſſary to aver that the orders have 
not been revoked; or that they are 
in ſoree : if they de not ſtilſĩm dorte, 

it is a matter of defenee. 607 
15. Where a public officer: isn charged 
with a breach of duty, which duty 
ariſes from certain acts within! the 
limits of his government, it i not ne- 
ceſſary to aver, in an inditment, 
againſt him, that he had notiee of 
thoſe acts; he is preſumed from. his 
fituation to know them. . Go7 
16. A charge in an indictment againſt 
an officer with a breach of orders in 
not proſecuting a war with all poſ- 
fible vigour and deciſion,” is too un- 
certain, even though the 'chiatge ba 
made in the very words df the order 
given to him, 111 344 [194 08} 607 
17. In aninditment for conſpiring to per- 

vert the courſe of juſtice by:producin 

a falſe certificate (under the hands 0 
juſtices of the peace, that a rund in- 
dicted is in repair) in evidence to in · 
flaence the judgment of the Court; 
it is not neceſſaty to ſet ſorth that the 
defendants knew at the time of the 
conſpiracy that the contents of the cer · 
tificate were falſe ; it is ſufficient that 
for ſuch purpoſe they agreed to certify 
the fact as true, without knowing that 
it was ſo. vi. 619.-{Sce-alfe title 
Canririoars] 5b on violet 


IV. Evidence os Indifmentse. 

1. In an indiament for forging a bill of 
exchange, all the judges held that 
it need not be ſtamped in order to be 
received in evidence; Nr ſtat. 
23 C. 3. c. 49. impoling a duty on 
ſuch 1 it is ſajd that bo bill 
of exchange ſhall be received in evi- 
dence unleſs it be oy * {aq 
R. v. Hawkefawoed, F. 16.3. 

g * 449 F 606 


2. Proof of words ſpokth'? & pe 
will not ſupport an indictment charg- 
ing that the defendant 3 them of 


ſuch a perſon, R. v. Berry, H. 31 
6. 3. * ey : 3 oy iv. 217 


* 


| 9: fn the tate mont af any fande h 4. If an agreement, made b infant 
— dg . 2 A be for bes Vere 4 the de . all 
| thenegative, the afirmarive df which |, dind. þini., | Maidbs "Him, Bane v- 
\ would be an excuſe for the defendant, | . White, M. 28 6. 3% ſy \ 99 
the proof of it lies on him. and ĩt need 5A the plaintiff reply"to & plea f in. 


not be ſtated in the indictment. v. $3 
4 On an indictment on ſtat. 17 C. 3 
. 261 % 7. for taking more than 105. 


in che 1001. for brokerage, c., it is 


not neceſſary to prove that the de- 
ſendant took the exact ſom laid in 
the indictment, though it be not laid 
„ Gicht > 8 ol 
* a on the trial of ſuch indictment, 
it is to be left to the jury to confider 
{- whether: the exceſs were really taken 
as a fair charge for drawing the writ- 
-- ings, Sc., or whether it were not ſo 
taken as a device to avoid the ſtatute. 
2 71 „% e vi. 265 


54 


> # $248 


V. Judgment on. 
t. When a defendant in an indiQment 
is brought up for judgment, his acts 
ſubſequent to the trial may be conſi 
+ dered; either by way of aggravating 
or mitigating the puniſhment, even 
 - though: they be ſeparate and oiſtin 
offences, for which he may be after- 


'- -wards puniſhed, But in ſuch caſes | 


the Court will take care not to inflict 
nu greater puniſhment than the prin- 


-- | Ccipal charge itſelf will warrant. R. | 


v. Withers, M. 30G. 3. iii. 428: and 
K. v. Haller. ni. 432 


ꝛ. Oa an indictment for a nuiſance is | 


erecting a wall acroſs a road, (not for 


continuing the nuiſance,) it is not ne- 
ceſſary to adjudge that the nuiſance |- 

be abated, Semb. R. v. The Juſtices | 
33 G.z.| 


of the i. R. of Yorkſhire, Ii. 
19, FEI» . Fa 1 | Fr. Vit. 407 
oINSANTS: boa -” jig 


1. Aung on an account ſtated does 
pot lie againſt an infant. Trucman v. 
Fe, 6 0%. 0 
2. Even. though the particulars of the 
account were for neceſſaries. Bart- | 


Lert v. Emery, H. 2 C. 2. B. R. i. 42, u. 1 


3 It ſeems, that an infant may bind 
bdimſelf by a promiſſory note given 
ſor _neceſſarics,, and for inftroQting | 
Bim 10 che bulinels of 2 hair-dreſſer. 
100 


ö 


1 
* 


Vi. 2605 


fancy, that the defendabr after he had 
attained 21 confifmed bis promiſe, 
and the defendant rejoin chat he did 
not, the plaintiff need' only prove a 

-  promile, and the defendant muſt new 
that he was under age at the time. 

.  Borthwick v. Carruthers, 6 B34 3. 
pupae pntpamnt,. =, 

6. An infant cannot pray the parol to 
demur jo any other ſtage of the pro- 

| ceeding than at the time of pleading. - 
Deriſe v. Cuftance, M. 31 &. 3. 
r e e ag 

7. An infant may conſider whoever en- 


— 


ters on his eſtate, as entering for his 
uſe. C 
* M1833 iN 7 


INFERIOR COURT :, [and {ee title 


Jur1spiction,] 


$3{þ1 30 

1. In an inferior court the declaration 
maſt allege, that the money was 244 
and received within the jurifei ion, 
as well as that the defendant promi/ed 
to pay within it, Trevir v. all, E. 

' #6'G. 3. 29Þgce 

2. Where one count of a declaration in 
an inferior court is not laid within the 
juriſdiction of that court, aud the da- 
mages are given generally, the objec- 

tion is fatal upon a writ of error, al - 
though there is another good bunt. 


3 e REN 

3. No action can be brought in & 
county court unleſs the cauſe of action 
ariſe, and the defendant refide, within 
the county; and if that be not the 
caſe the action may be brought in the 
ſuperior courts, although for a ſum 
| leſs than 40. Tus V. Wordwward, 
FA ( ( hs 19g. 
4. The ftat. 29 G. 2. c. 37. does not 
85 1 power to the courts baron of 
. Sheffield and Ectigall to hold ſuit 
© agatnſt' perſons” refiding within the 
juriſdiction of 'thoſe courts in cauſes 

_ ariſing. without. R. v. Daher, B. 
| 25 3 DRE At: 7 0 vi. 242 
5. The flat. 14 G. 2. c. io. which en- 
' ables certain perſons to ſue for debts 


under 407. in the court of Requeſts 


|. in 8 does nat extend to caſes 


4 - "-where 


N 
r 


* 


Ne eg ear 
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where the Re ow 


1 p 
. 


ene 


5 the breach of an agreement. 


S 


Ji v. Greening, H. 346.3. v. 629 
6. That 18. oaly extends 8 8 * ; 
the demand id certain. v. 529 
7. And, only to thbſe caſes where the 
"Plat is e benen within the 
City of London, v. 529: Webb. v. 
_ Brown, H. 34 G 3. V. $35 


INFORMATION. 

1. The Court granted an information 
aàgaiaſt a perſon refuſing to take on 
bim the office of ſheriff, becauſe the 
vacabhcy of the office occaſioned a 
top of public juſtice, and the year 


would be nearly expired before an | 


- 2adjQtment could be brought to trial. 
Web a. f U. 731 
2. A criminal information having 9 
; br . againſt the defendant, he, be- 
fore the trial at N% Prius, diſtributed 
'band- bills in the aſſize town, vindi- 
| co his own conduct, and reflecting 
on the profecutor's. This matter 
being difcloſed to the judge at N 
* Prius by an affidavit, was held a ſuf- 
- ficient ground to put off the trial; 
- Bud that affidavit being returned to 
this Court, they granted another in- 
formation on it againſt the defendant; 
for ſuch criminal conduct, conſidering 
the affidavit taken at NV Prius as 
- taken under the authority of this 
Courr. K. v. Tollife, T.z1G 3. 


iv. 285 


3. 7K applying for an information 
muſt walv 


e his right of action; but if 
the Court, on hearing the whole mat- 
ter, are of opinion that it is a proper 

ſuobject for an action, they may give 
the party leave to bring it. R. v. 
Sparrow, H. 28 G. 3. ti, 198 


4. The Court will not grant an in form- 
ation againſt a magiſtrate for haviog 
ö 


improperly convicted a perſon, unleſs 
the party complaining make an excul- 
patory affidavit denying the charge. 
K. v. Wehler, T. 29 G. 3. 
5. The Court will graat a rule 5 for a 
criminal information at the end of a 
term againit'a magiſtrate for mak 


practices during the term, but not for | 


any miſcondutt before the term. R. 
v. C. Smith, M 37 G. 3. vi. do 


12 


7. The defendant on an in 


UW, 338 | 


Cr und that B. had refaſed do make 

an affidavit that C. ſent him witk it, 
is not evidence on which this Court 
will grant à rule %% for u criminal in- 
ſormation againſt C for ſendiag the 

challenge. R. v. Willat, Eags G. 3 
219 VI. 294 
formation on 
ſtat. 24 G. 3. c. 25. 64. reſpet- 


12 ing £aft India delinquents, mult make 


his application ſor. a mandamus for the 

examination of witneſles within tbe 

four firſt full days, if at all, after plea 
pleaded. R. v. Halland, E. 32 C. 3, 

EY . $1399; 32 6 av, 662 
8. When a ſtatute creates à penalty, 
and ſays that one moiety ſhall be to 
the uſe of the king and the other to 
2a common informer, the king may 
ſue for the whole by an information 
filed in B. R. by the attorney- general, 
unleſs a common inſormer bag; com- 
menced a gui tam ſuit for the penalty. 
K. v. Hymen, E. 38 C. 3. v 36 


8 91944 44-4 1% 

| INNKEE PER. 
Though an innkeeper 22 Fr * 

charge of s till a future, day, be, 
| 2 his oy is full of parcels, A 
he is liable to make good the loſs of 
them, if the owner top at 4 g. 
and the goods be ſtolen during; bis 
ſtay. Bennet v. Mellor, F. 33 C. . 


INQUIRY, Warr or; axp_ 


= 


La 


Fenner 

1. Defendant having ſuffered judgment 
by default in an action on a. bill, of 
exchange, the Court referred it to 
th: Maller to ſee what was due ſor 
principal and intereſt, without exe- 
cuting a writ of inquiry. Shepherd v. 
Charter, F. 31 G. 3. iv. 275; and ſee 
Dfurey v. Jobgſon, H. 38 C. 3. 
2. But where the defendant ſuffered 
judgment by default in an action af 
A um git on a foreign judgment, the 
Court would not refer it to the Maſ- 
ter to ſee what was due, and | givs the 
plaintiff leave to enter up final jadg· 
ment for ſuch ſum, without executing 
a writ of inquiry. Aff. v lurd 


| Maſareene & Us, M. 32 C. 3. iv. 493 
; EE: ” 85 ET - 3. Aſter 


# 


that 
nge fro 
1 10.mmgke 
n witk i It, 
his Court 
imigal i 
digg the 
35 G. 3» 
. 294 
nation on 


uſt make 
4 for, the 


bin, {the | 


fer p. ea 
32 C3. 

iv, 662 
penalty, 
all be to 
iber io 
ng may 
OTMAation 
general, 


it to 
ye: for 


* axtion * on n judgufent, the 


6. The Court ſet aſide an inquiſition 


diſcha:ged under 26 G. 


by default id an 


\ After! 


plaintiff may ſue out a writ of inquiry. | | 
r io Figs M. 38 C. 3. . 
1 vil. 4 ö 
+ And the jury may give e, 
way of damages. Wi. 446 
5. In the court of C. B. it was referred 
to the prothonotary, in debt on bond 
after jadgment by default, to tax in- 
tereſt by way of damages, it being 
at the plaintiff 's option to have inte- 
reſt ſo taxed, or to have a writ of in- 
Auiry. Holdipp v. Onviy, cited, 

vit. 447 


taken on a writ of inquiry becauſe 
. ſome of the jury were debtors in pri- 
ſon, and taken out of cuſtody for the 
— purpoſe of attending. Stainten v. 
\ Beadle, M 32 G. 3. iv. 473 i=—=Tur- 
ver v. Clarke (there cited). 
7. The Court of K. B. will not ſet aſide 
the inquiſition of a jury ſummoned by 


the ſheriff to inquire in whom the pro- | 


perty of goods ſeized by him under a 
fi. fa. is veſted. Roberts v. Thomas, 


. „ vi. 88 


INSOLVEN TS, ax» INSOLVENT 
ACTS; land {ee title Pu iso ERõ.] 


1. It is ſufficient evidence of inſolvency 
that a perſon has compounded _ 
| his creditors. v. 218, u. 
[See rite AGaBEMENT III. 3.] 

2. If a defendant be arreſted on a ca. ſa. 
and eſcape, and be afterwards re- 
taken, and committed to priſon in the 
next term, he may apply in the fol. 
1 term to be diicharged under 
- the Lords“ act (32 G. 2. c. 28,); for 
ou words in / 13. of that eee 

charged in execution, mean 
detained within the walls of the n, 
Vang ban v. Durnell, T. 31 G. 3. 
6 


3· Apriſoner who has loſt the — 4 


the Lords“ act, 32 G. 2. c. 28., by the 
| Ignorance or miſtake, or even nin 


ant? of an agent, may afterwards be 
which provides relief for thoſe 5 


have neglected to take advantage of 


. the former act through i#norance or 
| ale. a 31 C. 3. 


1 dan FR ore ce CAR the 


TY 
* 


Fa f 2 951 1 keg 
&o ritle Anna $T. 7155 td. } 
5. Only | mom bf ae, * 2225 who 
were in coy on the 12th 
1794, and have ave conioued i 4 
_ priſon to the time of th ing ma 
to the Seſſions to be diſcharged, are 
entitled to the relief given by the ſlat. 
34 6. 3. 0. 69. K. v. Jones, M. 21 
Ni 
6. if an inſotvent debtor brought up to 
che Seſſions under that infalyent. act 
be remanded on a charge againſt him 
of having obtained 7 by. —— 
pretences, under . 14125 d he 
notice that he will diſprove Be - 
at a ſubſeqnent —— of: he 
Seſſions, he is _— to be bro 
up to the adjourned Seſſions for — 


7 57 6 R. v. The Juftices of berg, 


1. 76 
7 115 YA acquired by an "vec 
after his diſcharge under that act are 
liable to be Aken in execution for a 
2 One 1 805 Spalton v. Moorbouſe, 
vi. 366 
4. 15 44 e having been ebarged 
in execution for the penalty of 10001. 
in a bond, (which became forſeited 
for non-payment of the inſtalment of 
an annuity ſecured thereby on the day 
previous to the laſt inſolvent a&,) the 
Court refuſed to order that ſum to be 
reduced in the marſhal's book to the 
ſum actually due for the arrears of the 


annuity, in order that he bt take 
the benefit of, that act. Judd v. 
Evans, T. 35 G. 3. vi. 399 


9. The inſolvent act ( 4.G. e 1 2 

does not diſcharge 8 
inſolvent (who is 26 2 of to owe wn i 
_ fit of that act] from the pay ment of 
the arrears of an annuity becoming 
due after his diſcharge on a covenant 
made before the act. Marks v. Upeon, 
7. 37 G. 3. ii. 305 
10. fafatront debtors 8 under 
the Lords“ act (32 C. 2.) a ſubſe- 
N acts for their further relief, 
all be brought * court 2 
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' "Books is granted o the defendant, of 
1 7. 17 6. 


dle ſendant leave to inſpect ſuch part of 
the deeds; c, in the cuſtody of the |. 
corporation as related to the queſtion: 


4. Leave to inſpect the court rolls, Cc. 


du a franger, no ſuch permiſſion is 
6. And even a freehold tenant of a ma- 


in which his right may be involved. 


| and declared that they had no diſ- 
Feretionary power to grant it. R. v. 


8. The rule for inſpettion ſeems to be 


l, 1 W3F 239. 
9. It is not neceſſary in 


; ; 10. In trover for goods by e agnes 
dat they were ſold by TR 


12PAPERS; 16, 29 ew 


i. Where & borporstion is plvintifiin » | - 
eim acdion, Jeave” to infpeR” their | 


__ courſe.” Lynn Corporation v. Denton, 


2. 10 0 56d, by 4 corporation for toll 
Age iüſt a Uranger, the Court gave the 


' 'antl the rule was made on the town 
rut to grant ſuch inſpeRion on oath. 


'! Barnſtable Corp. v. Lathey, E. 29 G. 3. 


di zo: (and. ſer the note in p. 305. 


3. Ia caſes of criminal proſecutions, and 
in an action ſor aà penalty againſt a 
poſtmaſter on ſtat. 9 Aun. c. 10 leave 
te inſpect books denied. i. 689, 1. 


olf a manor granted on the application 
of a tenant. of the manor, who bad 
been refuſed that permiſſion by the 
lord, R. v. Shelley, H 296.3. iii. 141 
5. Bat in a queſtion between the /ord 


granted. Talbot v. Villebeys, M. 23 
S. 3. B. R. (cited) iii. 142 


nor bas no right to inſpect the court- 
rolls, unleſs ſome cauſe is depending 


K. v. Algood, T. 38 C. gz, vii. 746 
7. Where an information was filed by 


the attorney- general againſt an officer | 


of the Eaft India Company on charges 
- . of delinquency in India, founded upon 
- the report of a board of inquiry there, 

the Court refuſed to grant the de- 
fendapt an infpeQion. of that report, 


. Hellang, E. 32 G. 3. iv. 691 
confined to ci! cafes, and thoſe 
where the party applying is intereſted 
in the papers, Cc. See R. v. Pur- 


| penal actions to 
give notice 7 the . himjelf to 
produce papers, Ce. $ notice to his 
. agent or attorney is ſufficient,” © Cates 
„% — <TlL, ag] 


of a bankrupt, where ihe Cefence was 


inſped᷑ꝭ the bankrupt's 


+2 (195) Wits 1. 689 ; 


Is. iI ADH 1U2MEINSURANCE. 


tes ſale boobs, th 
Court gave him time to plead, in 
order that he might gain gime ob- 
tain a diſcovery from the Court of 
|. Chancery in the meanwhile. , bit 
v. Carelet, M. 29 G. 3. \ 683 
11. Where two parties had betted upon 
a certain event. to aſcertain Re 
was neceſſary to inſpect the pf 
revenue books, and the proper officer 
was ſerved with a /abparna duces tecum; 
Lord Mansfie/d, and ut 5 9m 
7 


| 


burſt, ſeverally held at f pill that 
the officer was not bound to produce 
; I. Abandonment. - {2 0 
1. Owners of ſhips are not entitled to 
abandon, unlefs at ſome period of the 
voyage there has been a'toral ſoſs; 
and where the jury have found only 
an average loſs, occaſioned! by the 
| perils of the ſea, the 3 
cluded from ſayiug there has, been a 
total loſs, Cazaler & al. v. St. Barbe, 
E. 26 G. 3. (aud fie pf VION 4. 
2. Where the woyage is loſt, but the 
property is ſaved, the owners may 
abandon. Mitchell v. Edie. ii 608 
3. When the affured receive intelhgence 
of ſuch à loſs as entitles mem to 
abandon, they muſt make their elec- 
tion in the firſt inſtance; and if they 
abandon, they muſt -pive the; under- 
writers notice in a reaſonable time; 
otherwiſe they waive their right to 
abandon, and can only recover for 
an average loſs. 605 
4. But if the in ſured, hearing that bl 
| ſhip is much diſabled and has put into 
port to repair, expreſs his defirs to 
the underwriters to abandon, and be 
diſſuaded from it by them, and they 
order the repairs to be made they 
arte liable to the oer for all the ſub- 
ſequent damage occaſioned by chat 
refufal, though it ſhould amount to 
the whole ſum inſured. Da Cofa v. 
Neun. dem 407 
5. On a wagering policy the Aſſured 
cannot abandon. Kulen Kemp v. 
Vigae, T. 26 G. 8 an . 304 
6. Where an act of barratry has been 
committed during the yoyages..as by 


| ſmuggling. 


_ ..7 obeyingthe orders to inſure. 


NUANCE I.—IIE 


as. ng, which ſubjects the veſſel 
to forfeiture; 2 Ho far the aſſured 
may abandon ? Loctyer & al. v. 
ny, E. 26 C. 3. I. 252 
ieee ene i 


3 me we 1.3 48F3- 2343.3 5 2 8 ? | 
II. Agent ; of Inſurances by ;—[and fie 
ogy þ of V. 2, 31 IX. 7, 8.J | { g a 


1. If an agent effect a policy without in- 
ſerün bis name as ns ſuch policy 
Is void by ſtat. 25 G. 3. c. 44. Pray 
en, T. 16 6. 3. J. 313 
2. Whether an agent, effecting à policy 
© for his principal reſiding abroad, muſt 
not refide in England? Yu. I, 313 
58 * ſtat. 25 G. 3. c. 44. was repealed 
y ſtat. 28 G. 3. c. 56., which ſee, ] 
3- If a merchant. abroad, intereſted in 
goods and the b of à cargo, 
mortgage them to his 
in England for payment of money at a 
certaia day, and by letter incloſing 


the bills of lading direct him to in- 


ſure, the latter, having accepted the 
bills of lading, will be liable to an 
action for not inſuring, notwithſtand- 
log the mort age was become abſo- 
late before Wo order was received. 
- Smith v. Laſcelles. ii. 187 
4. A merchant abroad having effects in 
the hands of his correſpondent in 
England, has a right to call upon him 

to wake an inſurance for him, ib. 
5. If a merchant in Exg/and has been 
uſed to procyre inſurances for his cor. 

_ reſpondent abroad in the uſual courſe 
of trade, the latter has a right to ex- 
compliance with ap — — for in- 


bas no effects in his correſpondent's 
hands, unleſs ſome previous notice be 
given to the contrary, _ ib 


6. If a merchant abroad ſend bills of 


lading to his correſpondent here, and 
at the ſame time give directions for 


- procuring inſurance, the latter cannot | 


r Accept the bills of lading without 
ib. 
7. Where a merchant here had accepted 


22 


could be procured, he was held liable 
to make good the loſs to his corre- 


correſpondent | 


urance from the former, although he | 


an order ſor inſurance, and limited | 
the broker to too ſmall a premigm, in 
conſequence of Shich no infurance | 


" ſpondemt. Wallace v. Tellfair, Site. | 


= +." 
. '$ 


* 


8. 1f 4 mrchant; adkag by Ainden, 
who has received an order for inſur- 


ance from bis e 
hat is uſual to get the inſi — 5 
fecied. a2 if he $; to Lende 
without effect, he ĩa nat bound to ſend 
to any other place for that purpoſe ; 
_ though-is.may be doubtful whether be 
.- ought. not to apply. to the Ae in- 
| - ſurance offices,in. Laudan, if it he cuſ- 
tomary to make application to them 

in ſuch caſes. Smith v. Colggan, Bite. 
Aer T. at G. H. 1786. ii. 188, u. 
9. But if the merchant in ſuch eaſe do 
not apply to the public offices; but 
ſend to or any other port, 
and do the beſt he can, hes not an- 
ſwerable for the ſubſequent ill con- 
duct of the inſurer 3 and more eſ- 
pecially if the principal adopt bis acts 


even for a moment. 188, . 


8 ; 1 HP 


III. Farran.. 

1. Barratry can only be committed by 
the maſter or marinets apainſf the 

_ owner of 'the ſhip, and without his 
conſent,” Nutt v. Bourdieu, T. 26 G. 3. 
* 4383 

2. The owner of the ſhip. cannot com- 
mit barratry; he may make himſelf 
hable to the owner of the goods by 
his fraudulent conduct, but not as for 
barratry. re 
3. Therefore where any of the owners 
of the ſhip are concerned in the fraud 
of the maſter or mariners, it is no bar- 
ratry in them, and the underwriter is 

not liable. . 
4. A deviation of a veſſel from the voy- 
age inſured, through the ignorance of 
the captain or from any other motive 
not fraudulent, though it ayoids the 
| policys does not conſtitute an act of 
arratry. Phyn v. Royal Exchange 
 Afforance Comp. H. 38 G. 3. vil 505 

. [See pe XII. 9, 10. J 

5. If a ſhip be ahr be the terms of 
| the policy in any /azyful fradi, and the 
barratry of the maſter. he mentioned 
as one of the riſks to be borne by the 
underwriters, they are liable 'for a 
laſs which happens by the barratry of 
the maſter by ſmuggling. . Havelock 
V. Hancill, J. 29 Fo 3. 11 ul. 277 


| 


oC a G. H. 1796, üb 188, . 
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df C.. Ziftatra, a 


Noyment ol ihe ſpin a lawful trade, 
 - mult. be appl ed to che traut in cube 
ibi gabneyi tmpioy her, % fü. 277 


7. In an action by che aſſured of goods 


__ agrigkt the underwriters for a loſs by 
the bartatry of rhe maſter, proof that 
- the. perſon deſcribed in the policy as 
maler, and who was treated with and 
 £acted as ſuch, carried the ſhip out of 
-her courſe for fraudulent purpoſes of 


bis dun, is prims facie ſufficient to en- | 
title the plaintiff to recover, without 1 
his full 


mewing negatively that he was not 
the owner, or affirmatively that ary 
other perſon was. Roſs v. Hunter, 
NM. 31 G. Js 5% 33 
8. And where the voyage inſured was 

from Jamaica to New Orleans, which 


lies up the river Mi/iippi, and the | 


. captain proceeded. on his voyage as 
r as the mouth of that — and 
then dropped anchor, and went up 
4he river in his boat for a fraudulent 

- Purpoſe of his own, it was held that 
the dropping of his anchor with ſuch 
Fraudulent intent was an act of bar- 
ratry, and not merely a deviation. 
| iv. 33 

2 3 IF Deviation. 


8 
3 


1. If a ſhip be driven out of her loading 


port and obliged to go into another 


port, and after fruitleſs attempts to 


get back again, ſhe does the beſt ſhe 
ein to get from thence to the place 
'of her deſtinatlon, that will not be 
confidered as a deviation. 1. 22 
2 Neither does it vacate the policy, if 
ſoch ip complete her loading at the 
port imo which ſhe is ſo driven. In 
the principal caſe, however, there 
was a cuſtom to Warrant this. i. 22 
3. Tnſurance, on the ſhip Frierdhbip, | 
st and from S?. K:rt's to London, 
 wiffanted to ſail with convoy on or 
before 1k of Ag. The thip, 
- after taking in part of her cargo at 
Sr. Kitt's, was driven out of her port, 
' And odliged to go into Sr. EMfaria. 
When the was there ſhe made ſeveral 
effortz to pet back to St. AKrr's to 


Eriſh ber loading, but not ſucceeding, 
was fold by the plaintiff to Mr. g/, 


od completed. ber 
loading chere; and aſtetwards ſailed | 
FAY ; j\ 


on the 1 of Auguſ From thence with 
+ convoy for London, hut wastioſt in the 
- courſe of the voyage. it appeared 
that &. Euſtatia. is in the direct uad 
to London from Ft. Kitt t, and that the 
convey from St. Kitt's always looked 
into Sr. Euſtatia to take up any thips 
that might be there; that if the ſhip 
| had failed immediately from St. Hit 
ſhe muſt have gone by Zilatia, but 
would not have ſtopped there and 
it was alſo proved to be the cuſtom, 
that where a captain had not token i 
full cargo at S. K*rt's,. he th F 
take in the reſt at Sr. Zaftatia. The 
Court, under theſe eit cumſtances, held 
the going to St. Euſftatia, and the 
finiſhing the loading there, not to be 
4 deviation ſo as to diſcharge the 
policy. Delaney v. Stoddart," M. 26 
G. 3. Wigs 1% Hob 
4. If a ſhip inſured for à certain time 
ſail before the time on a different 
voyage from that infured, the aſſared 
cannot recover though ſhe afterwards 
et into the courſe of the voyage de. 
cribed in the policy, and is loſt after 
the day upon which the policy Wa to 
have attached. Hay v. Modighaw, 
„%%% OS. 
5. If the voyage deſcribed in the policy 8 
be from A. to B. and C.“ and the 
ſhip go to C. before B., (though C. 
be nearer to A. than B. is,) it is a 
deviation if it be not the regulat aud 
ſettled courſe of the voyage to ga to 
C. firſt. Beatfon v. Haworth, H. 36 
G. 3. e vi. 531 
6. Whether ſuch a regular and ſettled 
courſe of voyage will control ſuch a 
policy ? 2. 8 alot FL | 
7. When a ſhip is infured from ont port 1 
to another, the policy does not yy = 
unleſs ſhe fail en 7be veyage 115 . E 1 


V. Fraud, Concealment, or Oniſſon. 
1. The aſſured cannot recover on a po- 
licy of inſurance unleſs they make 8 
full diſcloſure of all the cireumſtances - 

of the intended voyage, even wuh re- 
ſpect to the track the fhip intends to 


| - take. | Middleword v. Blakes, f. 37 


n aRing by the orders. of 
ed ot his agent, and _ | 
: any. - 


* K 


G. 3. 
2. Any 


-* nywide inſtromental in proc ring the 
- Inſurance, is bound to diſeloſe all he 
knows to the underwriter before the 
' policy is effected 3 and where any 
miſrepreſentation ariſes from his fraud 


and that agent when he wrote the 

letter knew nothing of the Joſs of the 
veillel, but had an opportunity by the 
. courſe. of the poſt of contradicting the 


was effected, and neglected to do ſo; 
the policy is void on the rome of 
t 


miſrepreſentation, though the aſſured 
himſelf knew nothing of the loſs. 
 Fatzhberbert. v. Mather, NM. 26 6.3 
iffert "= | i. 12 
17 Co a 4. The aſſured cannot recover on a po- 


licy of aſſurance, unleſs they 


her navigation during the voyage; 
and therefore they cannot recover 
if there be no pilot on board. Law 
V. Helling forth, H. 37 G. 3. vii. 160 
5. Whether it be neceſſary, to the right 
of the aſſured to recover, that, in na- 
vigating up the Thames, there ſhould 
be a piſot os board qualified according 
to the directions of Nat, 5G. 2. c. 20.7 


ar and 


> 1. Vii. 160 

36 6. By ſtat. 31 C. 3. . 54. J. 7. for re- 
> vs gulating the African {lave-trade it is 
Þ $31 neceſſary that the certificate of the 
"+> captain's having ſerved as that act re- | 
To 3 _ quires ſhould be atteſted by the owner 
78 JT. . Or owners of the ſhip or ſhips in which 
© Port the ſervice was performed : and. the 


Yared. a a hip whoſe | 
t. 39 certificate. 
r 1 $ G. CO 

on. 1 

ke 8 = . 

re- 
Is to 
0 37 
462 
s. of 
w is 


vu. 186 
ur ſhall be conſidered within 
| the Policy. * | | 
. The aſſured cannot recover vpon the 
Poliey, unleſs the lofs be a dire# and 
. Immediate. conſequence” of the peri! 
Inſured ; fo that ſlaves who die by any 
other means than by wounds or bruiſes 


5 mutiny 


INSURANCE v. v. 


or negligence, even without the pri- 
vity of his employer, the policy is 
void. * on Fs , | 12 ; 
3. Where an infurance was ordered by | 
the principal to be made as foon as a | 
letter was received from his agent; 


contents of it, and tranſmitting 1otel- |. 
| kgenceof the loſs before the inſurance | 


es 
the ſhip with every thing nece ary | 


or policy: 


ol an Aue, (polity; which hildecs" 
_ againſt loſs by wutirig?. June v. 
' $chmoll, H. 26 G. 3. i130 (.) 
2. Upon an inſuranee o ſlaVes apaint 
| perils'of the ba, theit denth by Hallure 
of fufficient and fuitable proviben; r- 
caſioned by extraordinary delay in de 
voyage from bad wenther, ig not 4 loſs 
within the policy, but a loſs by-natueab 
death, which cannot be infured 2garndt 
ſince ftats. 30 G. J. „„ .I., l 
* G. 3 80. Tathom v. Hoadg far, 
; 36 G. et 1 — 
3. The underwriter is in no inſtan 
liable ſor any Joſs which happens after 
the veſſel has been moored 24 hours 
in ſaſety; although ſuch Joſs ſhould 
| ariſe from ſome previous damage ſy(-- 
tained during the voyage. 52 
A ſhip being infured' for à wWyage, 
f the 4 is not liable 100 8 
loſs ariſing from 5 
been 24 hours is port ; though fuck 
ſeizure was. in conſequence of an dd 
of barratry, committed by the mater, 
by ſmuggling during | {he WOYIAge. 
Lockyer a others V. Offley, F. 26 
'G. ö. ” 252, 
5. Where a ſhip was inſured for fis 
months; and three days before the 
expiration of the time ſhe received. 
her death*s wound, hut was kept aſloat 
by pumping till three days after. the 
time, the underwriter was held dif. 
charged. Meretony v. Dun! , F. 23 
G. 3. cited ger Cur, - 1. 264 
6. Money having been expended in re- 
claiming a cargo on board a ſhip 
tured, was inſured by the owners up | 


— ——_—_—_— 


35 4 


Eeilles 


aſſured cannot recover on a Policy on | 
captain has not ſuch a 
Farmer v. Legg, E. 37 | 


recelved in the vety a@ of quelling a 


the event of the fip's arrival at Mar. 
the ſhip being captuted, and. 
reſtored upon appeal, relinquiſhed 1 
voyage and was afterwards loft ; 
pending the appeal, the goods were- 
ordered to be ſold, and the expences 
of the appeal were afterwa sdefrayed: 
therewith ;. an averment of a loſs. by 
capture was held bad, becauſe the ſhip 
might, notwithſtanding the capture, 
have afterwards arrived at Marſeilles, 
Kalen Kemp v. Figne, 7. 20 C. 3. 


; * 5 2 =, 2 11 1. 
7. Where repairs are ordered by 94285 
derwriters, for the payment of which 
a bottomty bond is iven, and they 


« (OS * 


» are not within that proviffon 
ne 2 on 


refuſe to pay it on the arrival of tl 
Hip, in obaleqience of which ta, 


110 


* 


mage which ſhall accrue to the owner 


8 ia - Ebnſequence of that refula Da 

v. Newonham. . 40% 
* Ne a'ſhip bins ber roplired, the 
underwriters are not entitled | 


old, ualeſs the ſhip has been put i into 
dhe free poeiſioa of tho'owner nin. 


B. 407 

95 The aſſured upon 2 valued policy on 
Freight is entitled to recover the whole 
amount, though part of the goods 
only were on board at the time the 
"ſhip was loſt, the reſt being ready to 
be ſhipped; Montgomery v. Egginton, 
F. 29 G. 3. 111, 362 
10. Proviſions ſent out in a ſhip for the 
uſe of ſhe crew are protected wg 

Icy on the ſpip and furniture. Broug 

Io te H. 31 G. 3. iv. 206 
11. Seamen's wages and proviſions are 


not covered by an inſurance on the | 


© body of the ſhip. Robertſon v. Emer, 
66.3. i. 127. 1355 n. (4). 


VII. Jab total. 


The nature of a policy is an inſur- 
ance on the ſhip for the woyage. It 
either the ſhip, or the voyage, be loſt, 
ĩt is a total loſs. i. 191 
2, If the ſhip arrive ſafe, che circum- 
- Nance of her not being worth repair 
"Ing will not make it a total loſs. i. 187 
3. A policy of aſſurance on a ſhip anc 
Fool oy * at and from a port“ in a 
foreign country, in the common form 
againſt arreſts of xn: people, Wc. 
extends to an embargo laid on by the 


government of that country in the |. 


loading n Rotch v. Laie, M. 36 


1 Gp $8; 5: 
4: And if che embargo continue, the 


. aſſured may abandon and recover as | 


for a total loſs. 535 52 152 enz 
5. Q the effect of an embargo by this 
. 1a on a « r inſured here ? 
vi. 422 


CY 


| vu. 102 6 averaęgr· 


1. The owners of goods e 5 * 
att of ſhiſting the goods from one ſhip | 
to another, do not preclude - them- 
. ſelves, from recovering an, average 

boſs ariſing from the capture of, that | 


" 


. 


24 22 * 
— - 


Wld they are Hable for all be da- 


the 
uſuul deduttion of one third, new for | load 


vi. 4131 


38 


1 


N 


| 


| 


0 


other ſhip, if they ige ses 
fit of all concerned. Plantamom v. 
Staples, H. 27 G. 3. G. 
2. Where a ſhip is obliged t put into 
port for the benefit of the whole con- 
dern, the charges of loading and un- 
ropding the cargo, and taking ate — 


it, the wages and pro of. 
the workmen Nred 2 
become general average 5 400 
3. Freight muſt contribute to” Federal 
eons: Pg n. 408 
4. Where a ſhip has been forked b a 
to enter a port in ordet to fe- 
pair, and cannot continue her voy: 
without apparent riſk of being 
the wages and proviſions. 
crew are to be brought into at aver 
from the day it was reſolved to . 
ſuch port to the day of departure from 
it, with all the Charges of loadivg, 
and every other 9 incurred by 
that neceſſity. So ſaid in Beaute, 
and ſeems to have been a 12 roved 
Lord Mangel, but never determine 
e 414 
5. If an armed force board a ſhip, an 
take part of the cargo, the under- 
writers are not liable on a count ftating | 
the loſs to be by a ſeizure by pe- 
the plaintiffs Bil Aro: for“ people ; 
in the policy means che governing 
power of the country.“ "Ne Git v. 
Luſvingten, J. 32 G. 3. I. 283 
6. d aſter ſuch a ſeizure, the veſſel 
was ſtranded, and t of the car 
(conſiſting of | com} when by 3 
at their own price, the loſs cannot be 
recovered, as for a general average: 
but, for fach | part as in conſequenee of 
the ſtranding was damaged and thrown | 
overboard, the. $5648 may recover | 
on a count ſtating the loſs to. be by 
ſtranding, iv. 783 


7. If an inſurance be effected on fruit, 
and the policy contain the-uſual me- 
morandum corn, fruit, Sc, Har- 
ranted free from average unleſs gens: 
ral, or the ſuip be ſtranded, ang dhe 
ſhip be in fact ſtranded in the courſe 
of the voyage, the underwriters art 
liable for an average loſs arifing from 
the perils of the ſeas, though n part 
of the loſs ariſe from the act of ſtrand 
ing. Burnect v. Wen . 
. » 3s . vu. 210 
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IX.. Pee Reguiſites,i and, Sbjedt'rof 3 
1, According to 25 G. 3; r. 44. the name 
of the party intergſted muſt have been 
inſerted in a policy of inſurance, other- 


v wiſe be could not recover-upon it. Cox | 
1 v. Par. M. 27 G. 3. 2c 464 (But 54 


dee fiat. 28 G. 3. 6. 56. repealing 25 


1 ut Co 9 Py NN ; 
. iy bill of lading is indorſed | 


and delivered, but the iatention of the 
parties appears to have been only to 
© bing the net proceeds io caſe of the 
arrival of the goods, an inſurance 
© made on account of the indorſer after 
fuch indorſement is good. Hibbert v. 
Catler, E. 27 C. 3. 1.745 
3. Two partners purchaſed a ſhip under 
à bill of Tale conformable to ſtat. 26 
G. 3. c. 60.; afterwards they took in 
two other partners, but there was no 
' ' transfer of the ſhip to them jointly 
with the others; held that the four 
partners had not any inſurable intereſt 
in the freight of the ſhip. Camden v. 
Anderſon, T. 34 8. J. V. 709 


3. 
4. The right to freight reſults from the 


right of ownerſhip; and theſe four 
partners had neither a legal nor an 

_ equitable title to the ſhip, v. 709 
5. A party cannot inſure a hope or ex- 
pectation, not having any intereſt in 
the ſubje& inſured ; /emb, 
6. The profits of a cargo of goods may 
be inſured, Grant v. Parkin/on, cited. 

855 vi. 483 
7. A ſailor cannot inſure either his 
wages, or any thing that he is to re- 
ceive at the end of the voyage in lieu 
of wages: (e. g. ſlaves). 22 v. De 
Tuſtet, H. 37 G. 3. vii. 157 


8. Nor can he recover the value of ſuch | 


thing in an action againſt his agent 
for negligence ia not procuring ſuch 
b inſurance. 1 8 16. 
9. A policy may be transferred, and an 
action maintained in the name of the 


aſſig nor. i. 26 


10. In an action on a policy of inſurance 


the declaration ſtated that 2er the 
. making of the policy the ſhip ſailed; 


the evidence was that ſhe failed be. 
"fore; held that the variance was im- 
— 17 Peppin v. Solomon, H. 34 


5 „ the ; SAG V. 6 : 
ry, 7 a ſhip or cargo infared be *. — 


- akd condemned as prize, it is not ne- 


4» 1 * 
CEP + > 4 
« * - 8 


v. 709 


11 


c eſſery ſor: che inſured ta make ny 
clam or appeal befgte thex callopabe 
underwritets i %o deep 487 
12. Where a ſhip Was chanteredfrom 
A. to B., there to take on, board. ger: 
tain goods and proseed, to. Cc. 
far Which the owner N= to receive 
ſteight ar ſo much per gon, . 
inluranee on ſuch freight was held g 
attach from the failing of the ſhip 
from 4. ier. Fele u 36 


* ” » 
3 


C. S ond Eoin ASAT 
13. Aliter, if the freight had been on 
| goods, and ihe” laſs had. happened 
fore the goods. were on board. 
; Vi. 478; {See ante VI. l ey 


X. Re aſruncr. 
Every re- aſſuranee in this country, either 
by Britiſh ſubjects or foreigners, We- 
ther on Hritiſb or foreipn'ſhips, is vid, 
by ſtar. 19 G. 2. . 37 J 4. unleſs 
the infurer be inſolvent, become a 
bankrupt, or die. Andree v. Flachtr. 
ii. 161: [and ſte title ASSUMPNT 
VI. 25.1 1 


XI. Return of Preminm, 
The inſurer on freight agreed io return 
part of the premium if the thi 5 
ſailed with convoy and arrive; 
held that the inſured were entitled to 
that return, the ſhip having failed 
with convoy and arrived, though ſhe 
had been captured and recaptured, 
and the aſſured had been obliged. to 
pay for ſalvage. Aguilar v. Rodgers, 
A. 180%... vu, 421 


4 FT E 342 
XII. Void, vacated, or illegal. + 
1. It is not yet determined that policies 
on neutral property, though bound to 
an enemy's port, are void. "Gift v. 
Maſon, H. 26 G. 3. i 84. [ But in- 
ſurances on enemy's property are ge- 
nerally unlawful. Braaos vi Neſbitt, 
vi. "4.5 Briflow v. Towersy: vi, 35. 
See this Digeſt, title AL AN 2. 3, 4. 
and ſtats. 33 G. 3. c. 27. . 4 34 

G. 3. t. 79.17. 1 ; 

2. Where a policy does not appear on the 
face of it to be illegal, the Court will 
not grant a new trial, in order to let 

the defendant into proof that it was 
ſo but he ſhould have ſhewn it onthe 

; trial. 79.2 2115 423 FS 1. 1. 84 


z 


"4 | : 1 3. Where 


g * . 
4 The ſtat. 16 G. 3. c. 5. which Rib. 


* 
# 


ons from thence, laden on 


Port, was held void. Daimady v. 


Mottenx, H. 26 G. 3. 


jected to forfeiture all American rips 
and all uber ſhips avith their LY: 
" trading to any part of the colonies, does 
not extend to the property of Aneri- 
cant an board any other ſhip not trading 
to one of theſe ports: fo, that an in- 
ſurance on the property of Americans 


in a Dutch ſhip from Amflerdam to St. | 


Euftatia is not prohibited by that act. 
Hi. 477 

5. The excluſive right of trading to the 
Ea Indies, granted to the Eaſt India 
Company by flat. g& 10. 3.c, 44. bas 
never been put an end to: and though | 
ſuch parts of that act as inflicted pe- 
. nalties, c. were repealed by ſtat. 33 
G. 3. c. 52., and though the latter act 
. fays that no acts or parts of acts thereby 


repealed ſhall be pleadedor ſet up in 


bar of any action, Ic. it is competent 
to underyriters who have ſubſcribed 

licies on ſhips trading to the Za. 
Ladies in contravention of the ſtat. of 
Hill. to avail themſelves of the ille- 
gality of ſuch trading in an action 
| brought on the policies. Camden v. 
' Anderſen, J. 36 G. 3. vi, 723 
6. If the credit of any company (except 
the Royal Exchange Aſſurance Com- 
pany and the London Aſſurante Com- 
| Pany) be in any event pledged in a 
contract of infurance, the contract is 

void by ſtat. 6 G. 1. c. 18, , 12. 


* 


vii. 341 


7. Therefore where 2 company of ſhip- 
owners engaged to inſure each other's 
ſhips, and covenanted feverally, and 
not jointly, to pay a certain ſum in 
caſe of loſs in proportion to their re- 
ſpettive ſhares, but in caſe of the in- 
ſolvency of any one of the members, 
all the others were to be refponfible ; 
- held that this contract was void. Lees 
v. Smith, T. 37 G. 3. vii. 338 
3. After an inſurance on a hip on a 
trading voyage the aſſured applied to 
the underwriters for leave to take in 
ns and a letter of marque, the 
ter of which was poſitively refaſed, 


p * P 
. I _ * - = — * 
F * : 2 | -. 2 
1 | F 5 x 
- . —_ XII. XIII. 
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s in Trdland, an infortnce on | 


d veſfel bound to an enemy's | 


þ 


5 


— 


1 


potwirhſtanding which the ſhip failed | 


9. The . aſſured upon à trading voyage 
taking out a letter of marque (But 
without a certificate which is neceffary 
to its validity) unknown to the under- 
writers, ſolely with a view to engoy- 

rage ſeamen to enter, and without 
any intention of uſing it for the pur- 
pole of cruifing, though the veſſel 
was armed for ſelf-defence, is not 
ſuch an alteration of 323 as 


will avoid the policy. My v. 
T. 35 C. 3. 1 7 


10. And if the captain, contrary to the 
inſtrud ions of his owner, cruiſe for 
and take a prize, and the veſſel þ 
aft erwards loſt in conſequence of 
it is an act of barratry; n 
captain libelled the prize forthe benefit 
of his owner as well as himſelf. vi. 379 


8 
1 
>. 
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XIII. Warranty. 55 
1. Whatever is written in the margin 
of a policy of inſurance is a warranty. 


, 1. ; 
2, A warranty in a policy of aſides 
is a condition; and unleſs it be per- 
formed there is no contract. i. 345 U 
3. Difference between a repreſentation 
and a warranty: the former may be 
Jublantially, the latter muſt be fd. 
complied with. De Hahn v. Hurtig, 
T,oC4. be 
4. If a policy of inſurance refer to cer- 
tain printed propoſals, the propoſals 
will be conſidered as part the 
| a þ Worſley v. Wood, (in errors) | 
36 0. 3. — 
5. Goods were inſured from the lacing 
of them on board the ſhip'* loit or 
not 3 1 4 . 
icular day : the ſhip was loſt on 
Lg day before the 71 was under: 
written: and it was holden that the 
underwriter was liable, for the . 
ranty was complied with by the ſhip's 1 
* ſafe any time of that h, 


* 


INSURANCE XIV 


6. If goods Ve 0 red from 4.” to B in, 
| azextral ſhip! t Yafficient to charge 
- the wintjet writers that thie ſhip” was 
| neutral un fe" Jailed.” Ten v. 
i Gurney; M. 30 63. i. 477 
7. A warranty in a policy of inſurance 
that the ſhip is American property, 
means that the ſhip is entitled to all 
the privileges of an Americas flag; 
and if ſhe have no paſſport on board 
. (which is required by treaty between 
France and America) the warren'y is 
not complied with, and the aſſured 
cannot recover againſt the underwriter; 
though in fact the ſtip ſuffer no incon- 
venience in the voyage from the waut 
of the paſſport. Rich v. Parker, T. 38 
MIghet „ "yl; 7O5 
8. In an action on a policy of inſurance 
on goods warranted American on board 
a ſhip from London to Virginia, a ſen- 
tence of a foreign Court, which after 
Nane that “ foraſmuch as the true 
deſtination of the veſſel was for the 
Engliſh iſlands, having been hired and 
loaded at London, and having on board 
eighty barrelsof gunpowder,” declares 

the ſhip and cargo a good prize, 1s 
not concluſive evidence againſt the 
warranty of neutrality ; becauſe. the 
Tpecial grounds aſſigned for the ſen- 
—_ tence do not neceſfarily lead to ſuch a 
_ conclulog. Calvert v. Bovill, H. 38 
We „ 1 


NIV. "Liver 3 Inſurance en. 
Inſurance on a life for a year, if the 
perſon die after the expiration of it, 
though in conſequence of à mortal 
wound received before, the inſurer is 


dilcharged. N fo WO 
INTEREST: © 


«S$. -+%.2 * 


N 1% ſie title Bon p III. a Usvay,) | 


| 4» Where a bill indorſed over is not 
duly paid, the, indoxſee may charge 
we indorſer with intereſt, exchange, 
and other incidental expences beyond 
the amount of 5 J. ger cent, if ſuch 
charges are reaſonable, warranted by 
uſage, arid not made a colour for uſury. 

| Auridol'v. Thomat, 7. 27 C. 3. ii. 52 
2. The charge of 105. per pagoda on a 
bill returned prbteſted from Jadia is 

| . abtexceflive, x it was. taken in 
Payment here ay the rate oF 5, 64. 


+ © *# 5 » 


— 


S 


; 1. 260 


. \ ä bi * 2 
n * 
— JoixbEA nu Action. 115 


'3: ber eee g er 
country banker it d ſcountiag dil to 


receiye, over and above the dompon 
© Intereſt of 5% per cent. for, the: ame 
"the bills had t rap, the further fom 
. he” groß ſum for 
_ commillion : ſuch charge vg co 
| be legal, Finch g. f. , Fan, 27 


» 3» 3 "oe - A+ » *. 
In debt upon Tecognizance. bait in 
error in the Exchequer Chamber. are 
not liable to pay intereſt on the judg- 
ment between the ſigning of the judg- 
ment in B. N., and the affirmance of 
it in Cam, Scacc. Frith v. bervux, 
c i. 

5. But when the judgment is affirmed, 
it then becomes the debt of the bail; 
and if an action be Brought againſt 
them on that judgment, the jury may 

ive intereſt as damages for the de- 
tention of the debt. l 87 

6. And if an action of debt, brought on 
the judgment, be affirmed in error, 
againſt the party himſelf, the jury by 

way of damages may gire intereſt 

upon the ſum recovered by the judg- 
ment from the time of ſigning. it, 
where by the Fong ot the cqurt in 
which error is brought ſuch intereſt is 
not allowed in coſts upon the affirm- 
ance, Entwiſtle v. Shepherd, M. 28 
G. 3. l 
"The Court will not direct the Mater 
to include intereſt in the coſts to be 
taxed on nonproſſiug a writ of etror 
returnable in Parliament ſor want of 
tranſcribing. Cumming v. Hanforth, 

M. 28 G. 5 1 ii. 58 

8. Debt will lie for intereſt of money; 
Semb. Herries v. Jamieſon, E. 34613. 

n r att + 7a $$3 

| . ; n 

IJOINDER IN ACTION: 


[nd fer titles AAT ZUENVT II. 4. f. 
& IV. 10. ; and PLEeabinG UL]; 


" of cx: per cent on t 


7 


* 


7» 


ad. . 82 


44 Jom, Set | 
- 2816: ſeparate, debts", dur to each j and 


aſſeſſed the damages ſeverally on the 
ſeparate gounts, che — arreſt 
the judy on thoſe counts, which 
demand the debts due to each bank - 
rupt ately." Hancock v. Haywood, 
e. 2d tguni; wh 433 
3- But where the plaintiffs ſued as 
aſſignees of A. and B., and alſo as 
aſſignees of C., for a joint demand as 
Aue to all the bankrupts, the declar- 
ation was held good on a motion in 

. arreſt of judgment. Streatſield v Hal. 
liday, F. 30 G. z. ui. 779 
4. A count for money had and received 
by defendant 20 the uſe of the executor, 
dt fuch, may be joined to a count for 


money had and received 0 the u/e of | 3 


+ the teftator. Petrie v. Hannay, E. 30 
. 3 5: 5 m- 659 
5» But a plaintiff cannot join in the ſame 
declaration a cauſe of action as exe- 
cutor with another which accrued in 

- his own right. iii. 659: and Cockerill 
er Ux. Executrix, &c. v. Kynaſton, E. 
231 Gg: iv. 277 
6. A count on a promiſe made &y de- 
fendant as adminiſtrator to pay money 
received by him as ſuch to the plain- 
tiff 's uſe cannot be joined / with other 
Counts on promiſes made by the inteſ- 
tate. Jennings v. Newman, 7. 31 
Cotte bas iv. 347 

ISSUE, 


1. The word : iſſue includes deſcend. 
ants in the moſt remote degrees 

. Hayden v. Wilfere, T. 29 G. 3. iii. 373 
2. A bond given by a father on the mar- 
riage of his 2 was conditioned 

for payment of intereſt of a certain 
ſum to the huſband, or his executors 
during the obligor's life, and alſo for 
men of the principal to the huſ- 
2 or his executors, within a limited 
time after the obligor's death, if any 
of the ;/ue of the body of his daughter 
mould be living at that time; there 


k % 


Were children of the marriage, who 


all died before the obligor, {caving 
\ grand-cbildren 5; the grand - children 
were deemed to be Me of the body, 
c. withio-.the meaning of the con- 
dition; and conſequently the huſband's. 
\.EXEcutors. were entitled to recover on 
„dhe bone. H 


4 


n | nd 


MILE 


- . 1 - JUDGMENT, +. 
I in (uch an aQtion the jury have 


= 2 4 Prierity. > 


A 32 902 n » 18 N 27 "FA" iS 9 4 
Where two judgments are figned on the 
| ſame day, the priority of one cannot be 
| - Everred. Ld. Porchefter y. Peirie 1.118 

Tick XIE] 
cannot be entered on the plaintiff 's 


to trial, where the defendant — * 
have carried it down dy proviſo. 


2. The Court will not give judgment 2s 
in a caſe of a nonſuit, in feplèevin, 
under ſtat. 14 G. 2. . 17. ev. 
Concannon, T. zo G. 3. Hi. 661 

The rate, requiring à term's notice 


motion for judgment as in caſe of a 
nonſuit. Doe dem. Phillips v. Moſes, 
"WISE. 4 070-00 2 Ne Ts 
4. Where the plaintiff in ejeQment/ is 

nonſuired at the trial for want of tbe 
_ defendant's confefling leaſe, entry, 

and ouſter, he is not entitled to gu 


the peſten comes in on the day in bank. 
Doe v. Copeland, M. 29 G. 3. ii. 779 
5. The plaintiff in a gui tam action on ſtat. 
7 G. 2. c. 8. withdrew his record, be - 
cauſe the broker who negotiated the 
illegal contract for ſtock refuſed to give 


to a penalty on the ſame act; this was 
holden to be a ſufficient reaſon ſor diſ- 
charging a rule for judgmeutas incaſe 
ol a noaſuit for not proceeding to trial, 
though the witneſs's liability to ha ſued 
would not be removed until aſter the 
- three ſucceeding terms. Rayner g. 1 
v. Spicer, H. 37 G. 3. vi. 17 


HI. Wr. 

1. If ſome counts in à declaration are 

good and ſome bad, and general da- 

mages are given, the Court will arreſt 

the judgment in toto, and wilł not award 

a venire de novo. Holt v. Scholtfield, 

| F. 36 G. 3. 644 13364 80 i f. 691 
2. A. haviog declared on à prot 

note againſt B. made by C. to A., by 

him indorſed to B., and by him again 

indorſed to A., and having 

verdict, the j ent was arreſted on 


5 


| II. Of Nonfuit [and fee ritle Prac- | 
1. Judgment as in caſe of n nonfvir 


neglecting to carry the record down 


King v. Pippert, M. 25 G. 3. . 40 


of proceeding, does not extend o a 


judgment againſt the caſual ejector til 


evidence for fear of ſubjecting himſelf 


da 


udgment was 
- the. grannd-of ae of er, 
, v. ard, . . Iv. 450 N 
Biop v, Hayward, M. 30.8 5 Sage 


1 : 


4 Wben adefendant;. lining within the 


C W | ne Mair, M. 30G-3. 


7 By charter the mayor and ſomec of the 


+, the peace, 10 inguire of the IN 


t ax pears chat the Court 
rjſd1Qion, they wilf not go 
© into the merits. . 644 
2. Proceedings in an action Maped, 5 it 
ſworn by the defendant; and 
enied by the plaintiff, that the 
** was under 40.  Molliager v. 
Artert, M. 33 G. 3. 4 
3. If it appear to the Court cer the 
7 ſaed ſdr is under 405. they will, 
on motion, ſtay. the proceedings before 
bs e Jonny M. 32 G. 3. 
W. 495 


— of the Court of Requeſts 
at Weftminſter, is ſued in one of the 
| ſuperior courts. for a debt under 405., 
he may plead ſtat. 23 C. 2. c. 27. 


ii. 45 2 

5 But if he omit to do ſo, the Court 

will not, after verdict, either enter a 

- ſuggeſtion on the record, that the de · 

- fendaut lived within that juriſdiction, 

or ſtay the proceedings. Ml. 452 

6. The juriſdiction of the ſuperior 

- Courts at Weftminfler cannot be ouſted 
dut by expreſs words or neceſſary im 


plication, Cates 9. 1 v. Knight ; 
The Same v. Mellifhb, M. 30 G. 3. 
in. 442 


aldermen of London ha ve juriſdiction 

- in'Sourbwwark, but as the charter con- 
tains: no xea-rintromittant' clauſe. as to 
- the: jaſtices of the county of Surry, 
"the latter have a concurrent juriſdic- 
tion with the former. K. v. Sainſ- 
— Mage i 3 4 
s. The ſtat. 1 Fac. 1. c. 22. gives cer- 
tain penalties, to be recovered (by 
720 45.) by action of debt or informa- 
tion ina the courts of Wefiminfter ; the 
Socha. ives juriſdiction to the iuſ- 
ces of aſſiſe, of gaol delivery, and of 


. and 10 hear and determine the fame ; 
| - pager the latter clauſe the inferior 


„Ne only proceed by indict- 
of e 1 1. 7 


9 The informer may bring an ain of 


- debt; upon this ſtatute in the courta of 


aninſer, notwithſtaading Nat; 21 


iv. 451 | 


ö 


| 


_ tare, mighthaveſu 


eas A ads ya M09: 


* 


* 


* BET, N. 308, oba iu. 409 — 


Justsbie rn, Wig 


10: The-ftatz 21 uc 2 
trains che proceedings on penal ſta- 
tutes in the ſuperior courts, — =_ 
_ informer; before the oft - 
edi — 

well as the ſuperior courts by action, 
dill, plaint, ſuit, or information ĩv. tog 
120 Bat though the 4th /e&. of the tar. 
21 Fac. 1. c. 4. enables a defendant 
to plead the general iſſue, and give 
the ſpecial matter in evidence, yet he 
2 avail himſelf under wry —4 
of any matter which 10 yan - 
_ 2 the _— 2 5 = 1b. 

12. E t. * 

acted, that —— — ory 
de built for che hundred of Lc and C.. 
the poor ſhould continue under the 
government and management of the 
overſeers of the poor, and aſter that 
time under the government and ma- 
nagement of the guardians+ of the 
poor appointed by that act: it was 
held that, after the poor-houſe was 
built, the overſeers of the poor and 
county magiſtrates had no authority - 
in this diſtrict as far as reſpected the 
poor, and conſequently that the over- 
ſeers could not obey an order of juſ- 
tices made for the relief of a poor per- 
ſon within it. X. v. . and Rich, 
H. 33 G. 3. V. 159 

13. The fat, 25 G. 3. c. 51. havin 

created penalties of 50 J. and of 404. 
and having enacted that the former 
ſhould be fred for in any of the courts 
at Wetmin/ler, and provided that it 
ſhould and might be lawful for juſtices 
of the peace, &c. to hear and deter- 
mine the latter, with a power to them 
to mitigate the penalties, Sc. it was 
held that ſuch proviſo ouſted the jurif- 
dition of the ſuperior courts, as to the 
161, penalties, 4G 207 200948 


14. The meaning of 74. of ſtat. 28 


S. 3. c. 38. (relative to the export- 
ation of oo) which: enaQts chat any 
information upon it ſhall * tried — 


— to be / ö 55 wa of 
| the ſact was 


P —— Is os the: trial Sall be 
N Heinſ- 
— E. 30 — fr in. 611 
15. aroma 31. ne Court out of 
which the record iſſues is to give 


- judgment, abd not the Court of N 
Prius where it is tried. iii. 611 
H 2 16, Where 


e | HO CAS. DUET I EO INT”. 
el PPP e 


© Bonnell v. Beighton, E. 33 G. 3. 


116 jontspicriox. 


e b enn of: e ere 


" appointed by a paving act occaſion a 
damage to an individual, without any 


- exceſs of juriſdiction on their part, 
the” commiſſioners, or paviors acting 


under them, are not liable to an action. 
( The Governor, & c. of the Britiſh Caſt 
Plate Glaſs Manufacturers v. Meredith, 
. 32 G. 3. iv. 79+ 
17. Where an incloſure act gave the 


*- commiſſioners power to ſet out and | 
make roads, c., and directed that 
the expences of making and repairing | 

thoſe roads, and all other expences, 


mould be borne by the proprietors in 
certain proportions, to be aſcertained 
by the commiſſioners in one general 
rate; and then gave an appeal to the 
Seſſions in all caſes where the parties 
mould think themſelves aggrieved : 
it was held that an objection to the 
rate on account of the commiſhoners 
having . expended money on an im- 
proper object could not be tried in an 
action of treſpaſs, but that the party 
aggrieved muſt appeal to the Seſſions. 


v. 182 


JURY. 


1. Afﬀidavit of @ juror, that the jury 
having been divided, toſſed up, and 
that the plaintiff had won, rejected ; 


for ſuch conduct is a very high miſ- 


demeanor in the juror himſelf; and 
the information mult come from ſome 
other ſource, ſuch as from ſome per- 
ſoa who had ſeen the tranſaction 
through a window, or the like. Jae 
v. Delaval, M. 26 G. 3. ET 


.2. The Court will not at a diſtance of 

time after the trial amend the pee, 
by increaſing the damages given by 
the jury, although all the jarymen 
join in an affidavit, ſtating their in- 
tention to have been to give the 
plaintiff ſuch increaſed damages, and 
that they conceived that the verdit 
they had given was calculated to give 
him ſuch ſum. Fackjon v. Williamſon, 
„ ii. 281 

3. Tbe proper time for explanations of 
that ſort ĩs at the trial. ii. 281 


4. If after a ſpecial jury has been ſtruck, | 


the cauſe goes off for default of jurors, 
no new jury can be ſtruck, but che 


cauſe, myſt be tried by the Jury firſt 

appointed, R. v. Perry, M. 34G. 3. 

41 FFF 5 FIN V. 453 

JUSTICES OF PEACE. 
I. How protected in the Exerciſe of their 
Duty: [and fee peſt III. 1, 2-] 

1. Wherever juſtices of the peace. at 
uprightly, though they miſtake the 
law, no information will be granted 
againſt them. R. v. Fack/on, E 27 
6.8. e944 1653 

2. An information will be granted 
againſt a juſtice of the peace as well 
for granting as for refuſing an ale- 
licence improperly, R. v. Holland, 
E. 27 G. 3. DS 

3. If there be any evidence tending to 

prove an offence, over which a magiſ- 
trate has a ſummary juriſd ion by 
conviction, the Court of K. B. cannot 
judge of the degree of it, or control 
the determination of the magiſtrate 
upon that evidence. vi. 177 

4. If juſtices of the peace ac quit a de- 
fendant againſt whom an information 
is laid before them for a penalty, 
this Court cannot reverſe the judg- 
ment, though the juſtices ſtate (on a 
return to a certiorari to remove the 
proceedings here) evidence which 
prima facie is ſufficient to convict, 
and no contradictory or explanatory 
evidence, R. v. Reaſon, T. 35 G. 3. 

fi, > 2 vi. 375 

5. A commitment by a juſtice of peace. 
for a time certain, as for 14 days 
under the vagrant act, is a commit- 
ment in execution, and the party is 
not entitled to be bailed: and if an- 
other magiſtrate, on illegal and cor- 
rupt motives, diſcharge a perſon ſo 
committed, the Court will grant an 
information againſt him. R. v. R. 
Brooke, II. 28 G. z. ii. 190 

6. Where magiſtrates are to execute a 
Judicial a, they muſt meet and ex- 
ecute it together. Therefore an ap- 
pointment of overſeers by two juſtices 
ſeparately, is bad. R. v. Forreft, H. 
29 G. 3. ii. 38 

7. So is an indenture of a pariſh appren- 
tices R. v. Hampftall Ridgeware, 7. 
29G. 3.:—And an order of removal, 
or of filiation, iii, 380 :—{ Lad fee lit. 
Poor, OverSEERS or, I.] 

8. But 


>ntrol 


3. The practice of one magiſtrate's 


4. A commitment in execution by a 


1. The Court of B. R. will intend every 


2. The Court of B. R, will not go into 


JUSTICES 1.11. 
8. But where the juſtices act miniſterially. 


as in allowing à poor - rate, they may 


act ſeparately. ? Ui. 381, 2 
9. No action can be brought againſt a 
juſtice of the peace for any a& done 
by him in that character without giv- 
ing him a month's notice of the <uri/ | 
or proceſs intended to be ſued out as 
well as of be cauſe of ation, Lowelace | 
v. Curry, E. 38 G. 3. vii. 631 
ro. Notice of an action on the caſe for 
falſe impriſonment and afſault was held 
not ſufficient to ſupport an action of 


- rreſpaſs” and falſe impriſonment. Per | 


Yates J. Strickland v. Ward, Min- 
cheſter Sum. Aff, 1967, vii. 631, 2. 
| II. Commitments by, 
1+ Whether juſtices of the peace have 
not the power of committing a pauper 
for refuſing to anſwer queitions re- 
larive to his ſettlement ? 1, 653 
2. Under ſtat. 10 G. 3. c. 44. J 7. 2 
jaſtice of the peace, after conviding 
a hackney coachman for refuſing to go 
with his coach, may immediately 
commit him to the houſe of correction 
if he do not pay the penalty. Duck v. 
Addington, M. 32 G. 3. iv. 447 


granting a /uper/ſedeas to the warrant 
of another without any formal and 
legal examination is unwarrantable. 
K. v. R. Brooke, H. 28 G. 3. ii. 190 


magiſtrate muſt ſtate that the party 

has been convicted: ſetting forth that 

he was charged on oath with the 

offence is inſufficient. R. v. T. Cooper, 

H. 30 G. 3. vi. 509 
III. Orders of. 


thing in an order of juſtices to be right, 
unleſs the contrary appear. R. v. Aire 
and Calder Navigation, M. 29 G. z. 
| ii, 666 


any queſtion not intended to be re- 
ferred to them by a caſe ſtated at the 
court of quarter ſeſſions, on an appeal 
againſt an order of juſtices. ii. 666 
3- It muſt appear on an order made by 
' a Juſtice that he had juriſdiftion to 
make it, otherwiſe it is void. R. v. | 


Hualcott (Inhab.) H. 36G. 3. vi. 583 | 
4. As order of a juſtice for diſcharging 


4 ſeryant from her maſter's ſervice 


King's Bexcn. 117 


| . TC} *F 
under ſtat. 5 Elis. c. 4. was held 
void, (and not merely voidable;) be- 
cauſe it did not appear on the order 
itſelf that ſhe was a e in Bug 
5. Whether the inſanity of ſuch a — 
vant be a good cauſe for diſcharging 
her? Qu. [See Poor (SETTLE- 
MENT) V. 31.] vi. 583 


6. An order for reimburſement — 


ſtat. 33 G. 3. NAY made upon 
the pariſh for which a ſubſtitute in the 
militia ſer res, to indemniſy the pariſh in 
which ſuch ſubſtitute s family ſhall have 
become chargeable and been relie ved 
under an order of maintenance, muſt 
be made by the ſame magiſtrate and 
at the ſame time as the firſt order of 
maintenance: and notice of ſuch order 
of reimburſement ought to. be ſerved 
upon the pariſh to be affected by it 
before they can be proteeded againſt 
criminally for diſobedience to ĩt. R. 
v. The Inhabitants of Ledbury,” F. 38 


* 
* 
K 5 


KING'S BENCH PRISON. 

1, All former Rules for eſtabliſhing the 
rules of the King's Benca Prion 
repealed. —The Rules of the Kinc's 
BEN CH Pri1sow to be in future com- 
priſed within the bounds following, 
i. From Great Cumber-court in the 
pariſh of Sz. George the Martyr, in the 
county of Surrey, along the north fide 
of Dirty-lane and Melancholy-walk: to 
Blackfriars-road, and along the weſtern 
fide of the ſaid road to the Qbeliſk, 
and from thence along the ſogth-weit 
fide of the Londen road round the di- 
rection · poſt in the centre of the roads, 
near the public- houſe known by the 
ſign of the Elephant and Caſtle, and 
from thence along the eaſtern fide of 
Newington Cauſeway to Great Cumber- 
court aforeſaid. The New Gaol, 
Southwark, and the highway, exclu- 
ſive of the houſes on each fide of it, 
leading from the Kid's Banca 
Pz1s0N to the ſaid New Gaol; ſhall 
be within and part of the ſaid Rules, 
All taverns, victualling- houſes, ale- 
houſes, and all wine-vaults and houſes 
or places licenſed to ſell gin or other 

H 3 ſpirituoua 


ſtuous Tiquors, mall be excluded 
a, tte" Gecined: 78 of ebs ſaid 
FNules. Reg? Cn. Ei. in. 58 
2, No frier in the — rat Benen 
Px1$30N; or within the rules thereof, 


mall have or be entitled to have day 


ruled above three days in each/ term. 
And every ſach priſener having a day 
rule ſhall return within the Walls or 
rules of the ſaid priſon, at or before 
"Hine o'clock in the evening of the day 
for which fuch rule ſhall be granted 
"Reg." Gm. E. 30 G. 3. 15 
3 But a priſoner may, on ſhewing 
cial cauſe, obtain additional dey ales 
od Mol N hg - ab vii. 1 


0 LF * 3 Ly * * * 
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title EjzcrMHEN r.] 


15 Where an infant becomes entitled to 
the reverſion of an eftate leaſed from 
© Year to year, he cannot eject the 
' tenant without giving the ſame no- 
tice as the original lefſor muſt have 
given. Maddon v. White, M. 28 C. 3. 
u, 1 

4 If a tenant hold under an — 
or a leaſe at a yearly rent, whereby it 
is ſtipulated that the agreement ſhall 
- continue; for the life of the leſſor, and 
chat a clauſe ſhall be inſerted in the 
: leaſe, giving the leſſor's ſon power to 
take the houſe for himſelf when he 
came of age, the ſon muſt make his 
election in a reaſonable time after he 
comes of age, Doe v. Swith, E. 28 
3. ii. 436 

>» The delay of a year is unreaſonable, 
and tenant cannot be ejected upon a 
2 ö Ogeatta s 78 to quit, my after 
.+:fuch a de 1 436 
+ II he 41 elefted within a SY or 


fortnight, that certainly would. have | 


been reaſonable. ii. 436 
205 Where a landlord has a Aol to re- 
enter ſar non - payment of rent, he 

cannot recover in ejectment at com- 
mon law prileſs he demand the rent 
on tbe day when it becomes due; nor 
under the ſtat. 4 G. 2. c. 28. / 2., if 
there be a ſufficient diſtreſs on the 
remiſes. Dae d. Forfer v. Wandla/:, 


e egy 
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LANDLORD 49 TENaN WII AI. 


— who dees 
not give him notice of an ejedment 
brought by the mortgagee to enfonce 
an attornment, is not liable to the 


1 penalties of ſtat. 11G. 2. c. 19. 22. 
for ſecreting ejectmenta. Ruckley v. 
4.47 


. e Gs had (GB; Jo 6 F793 
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u. Was? to quit [and fee poſt 5 


1. Where the term of u lesſe is to end 
on a preciſe day, there is no occaſion 
for a notice to quit; becauſe the leaſe 
is of courſe at an end, unleſe the par- 
ties come to a freſh agreement. 1.154 
" Right d. Flower vi Daroy ues another, 
E. 16 Gl 3. 3; 162 
2. The landlord has a right: to enter on 
the expiration of the rm. hk if 


he do it with a ſtron 55 nf 
ſeſs the tenant by er ki # J 'be 
indifted, _ | «431 
3. Where tenant for li i prov 3 
for years, which is v the 
remainder-man, and the N 
he elects to avoid it, receives ren 
from the tenant, whereby a tenancy 
from year to year is created; yet 
this is with reference to the old terms 
and therefore a balf-year” s notice to 
quit from the remainder-man ending 
with the old year is good. vii. 478 
4+ If a tenant. for life, e 
power of leaſing, grant à leaſe ex: 
ceeding his power, the leaſe IS. 
and not capable of confirmation by the 
remainder man. —{ See title PowWER.] 
But if the remainder-man accept rent, 
as rent, after the death of the tenant 
for life, it is an admiſſion that the de- 
fendant is his tenant, and the tenant 
is entitled to notice to quit. Doe 4. 
Martin. v. Watts, H. 37 G. 3˙ 
aca 83 
55 Where one in remainder, after. the 
expiration. of an eſtate for life, gave 
notice to the tenant to quit on a-cer- 
tain day, and afterwards accepted half 
a year's rent; ſuch acceptance, being 
only evidence of a holding from year 
to, year, is rebutted by the previous 
nouce to quit x Ee and Rory the no- 
* remains Sykes d. Murga- 
reyd and . m—— i Black. 
fa) Tack e of ade 
ee 461, »: 
* Buy 


*> 4 
*# 


was holden to be a good notice to quit 
Doe d. Duke of | 


the mortgagee or grantee. Birch v. 
— Wright," M. — y. i. 380 & 382 


* © LANDLORD'& TENANT M:aly. © 


6. Zut if a landlord receive rent due 
1after-the expiratimm n notice 40: quit, 
it is a Watver of that notice. Ga- 

"right d. Charter v. Cordꝛuent, E. 35 

£C\g0" - e 18% ho 257 Bhagtg 

7. In the caſe of a tenancy from year to 

year, there muſt be ha @ year's notice 

to quit, ending at the expiration of 
the year. Right d. Flower v. Darby 
e Bey | SES YH ISS 

8. Six months we td ee 2 j 

50116300 toy 437 917%7 be 16. 103 

9. There is no diſtinction between houſes 

and lands, as to the time of giving 

notice to quit. 1. 162, 3. 

10. If notice to quit at Midſummer be 

given to a tenant holding from Mi. 
_chaelmas, he may infiſt on the inſuffi- 

diency of the notice at the trial of gn 
_cjetment, though he did not ma 

any objection at the time it was ſerv- 
ed, but merely ſaid, © 1 pay rent 
enough already, and it is hard to uſe 

me thus.” Oalapple v. Copous, T. 

J%VVV% 02" Gn 

11. A notice delivered to a tenant at 

Micbaelmas 1795, to quit at Lady- 

day which will be in the year 1795,” 


at Laay-day 1796. 
Bedford dh, M. 37 * 

f 1 8 | vil. 
12. If a landlord leaſe for ſeven ak, 
by parol, and agree that the tenant 
_ ſhall enter at Lady-day and quit at 
_  Candlemas, though the leaſe be void 
by the flatute of trauds as to the dura- 
tion of the term, the tenant holds 
under the terms of the leaſe in other 
reſpects; and therefore the landlord 
can only put an end to the tenancy at 
_ Candlemas. Doe d. Rigge v. Bell, M. 
34 GC. 3. RY v. 471 
13. Tenant from year to year before a 
mortgage, or grant of the reverſion, 


is entitled to fix months“ notice to | 


quit before the end of the year from 


III. Party-Wall. 


t. A leſſre for 21 years ata pepper - corn 


regt for the firſt half. year, anda rack - 
rent for the reſt of the term, who by 
Agreement was to put the premiſes in 

repair, and covenanted to pay the 


E 


* 


* 
— 


aſſeſſments, and i n 
. aligned his germ for- mall ven in 
role, was held: not ton he hable: to 
pay the expericeof a party,-wall, eit 
by proviſions of. Rat, 14 C 3» c 
A.. or by the — Ox at 
charge mult in ſuch- caſe be borne. by 
the . original. landlord, , Southal” v. 
2. The ſtatute 14 G. 3. c. 78. ½ 41. 
intended to throw that burden on per- 
ſons to whom long leaſes had been 
granted with a view.to an proven 

| 7725 etate, and who afterwards ande- 
at a conſiderable inerea/e of rent. ib. 

3. That the owner of the improved WEN. 
not of the ground rent, is liable to pay 
the expences of a. party- wall; See 
alſo Peck v. Nod, H. 33 G. 3. v. 130 
4. A leſſee of ſuch a term, who after- 
wards /old the leaſe for a fum in . 
would alfo be liable within th - 
Semb., "24722 vb ih. $38 
5. The three months? notice required 
by . 38. is only neceſſary where the 
perſon, who at the ume when it 1s 

_ neceſſary to build, e. is liable to 
pay, cannot agree with the ownex of 
the adjoining houſ.. V. 30 


IV. Rent and Double. Rent. 
1. If both leſſee and leſſor fign a leaſes 
the former is eſtopped to- nil ba- 
buit in tengmentis to an action of debt 
for rent by the leſſor. Wilkins v. 
Wingate, M. 35 G\35 sz 
2. In an action of covenant ſor rent on 
on indenture brought by the aſſignees 
of the leſſor, (a bankropt,) the teſſee 
cannot plead that the leſſor nil babuit 
in tenementis. Parker & al. Aſfigntts of 
Steel v. Manning, E. 38 G. 3. vlil 5 
3. If a trader, after committing an — 
of bankruptcy, take à houſe and ag 
to pay half a year's rent in advance, 
where, by the cuſtoin of the country, 
half a year's rent becomes due on the 
day on which the tenant enters; the 
landlord, aſter an aſſigument under 


| and T 


— 


ex „ may diſtrain the good on 
— for half a year's rent; 
or if de bay the tenant's goods at the 
ſiale under the commiſſion, be may re- 
tain the amount of the half year's rent. 


* Jand-tax, and all other taxes, rates, 


$5 - Batkley-v, Taylor, T. 28 G. i 
l= fee title BANKRUPT V 1 


H 4 | 4+ 10 


To an avowry for gent the tenant may 
8 plead payment en to 
dde drigmal landlerd. Saprford v. 
laben, H. 32 C. 3. i 11 
[Ser t SE off. 
year's rent, notwichſtanding ad out- 

lawry in a civil ſuit, + vii. 259 
6. A ſheriff*s officer, being in poſſeſſion 

of the tenant's effects under an out- 
lawry, made a diſtreſs for rent, ſold 
the goods diſtrained, and afterwards 
the outlawry was reverſed : held that 
the officer was liable to pay the pro- 
Ance of the goods to the landlord in 
aàn action for money had and received. 

St. John's College, Oxford, v. Murcott, 
. 
7. If à landlord give notice to his tenant 


— 


ro uit at the expiration of the leaſe, | 


and the tenant hold over, the landlord 
* Is entitled to double rent; and a ſe- 
.- Cond; notice delivered to the tenant 
; aſter the expiration of ſuch notice, 70 
. "quit om a ſubſequent day or to pay double 
. Tent, is no waiver of ſuch firſt notice, 
or of the double rent which has ac- 
_crued under it. Meſſenger v. Arm- 
ſong, M. 26 G. 3. 1. 53 


LAND- TAX ACT. 


The appointment of clerks to the com- 
miffloners under the land- tax act 

(25 G. 3. c. 4.) is at leaſt for a year. 
XK. v. The Commiſſioners of the Land- 
Tax for St. Martin's, (Weſtminjter,) 


2 #. 26 G. 3» 1. 149 
| LEASE. 
I. Conflrudtion of ; and what Inſiruments 
| [bail de valid as Leaſes. 


1. A paper, containing words of preſent 

contract, with an agreement that the 
leſſee ſhould take poſſeſſion imme- 
' diately, and that a leaſe ſhould be ex- 
ecbted in future, operates only as an 
agreement for a leaſe, and not as a 
leaſe itſelf; and therefore it need not 

be flamped, if executed before ſtat. 
23 C. 3. c. 58. impoſing a ſtamp on 
 agreements,, Good7itle Þ Elæuick v. 
 Wiy, E. 27 G. 3. eee A 1T 
2. An inſtrument on an agreement | 
ſtamp, reciting that 4. in caſe he 
Mould be entitled to certain copyho!d 


. 


— —̈ 


— 
5 


5. The goods of a tenant are liable for 


2 r ze Nx) q de * er would im- 
"me WR aa 6" ane de C de. 
cClaring chat e did bergen agree le de- 
_ miſe and let 1be ſame, with a ſubſequept 
covenant to procure a Ha to let 
from the lord, operates as an agfee- 
ment for a leaſe, and not as.an_abſo- 
lute demiſe. . Doe v. Clare, M «29 
3+ Words in an agreement that 4. ſhall 

hold and enjoy, c. if not accompas; 
nied with reſtraining words, operate 
as words of 1 9 demiſe. Sera, 


If they be followed by others which 
ſhew that the parties intended that 
.. there. ſhould, be a leaſe in future, 
The whole muſt depend on the inten- 
tion of the parties. Roe d. Jackjen v. 
Ajeoburner, H. 33 G. 3. v. 163 
4. Theſe words in an inſtrument, * be 
it remembered that J. B. halb let, 
and by theſe preſents doth demiſe, "8c. 
held to operate as a preſent demiſe, 
although the inſtrument contained a 
further covenant for a future leaſe. 
Barry v. Nugent, T. 22 G. 3. 
5 v. 105. 
5. A leaſe in 1785, for 3, 6, or 9 years, 
determinable in 1788, 1791, 1794, 18 
a leaſe for 9 years, determinable at 
the end of 3 or 6 years, by either of 
the parties, on giving reaſonable no- 
tice to quit. Gooaright v. Richardſon, 
. 30 G. „%% „ 14 
6. A leaſe executed by the tenant for 
life (in which the reverſioner, who 
was then under age, is named, but 
not executed by him) is void on the 
death of the tenant for life; and an 
execution by the reverſioner only af- 
terwards is no confirmation of it, ſo 
as to bind the leſſee in an action of 
covenant. Ludferd v. Barber, H. 26 
G 3. [See tit. Power.J i. 86 
7. A leaſe in writing, though not under 
ſeal, cannot be given in evidence, un- 
leſs it be ſtamped. | 1. 735 


II. Of Provifees and Covenants in, 

1. A proviſo in a leaſe ſor 21 years that 
the landlord ſhall re-enter on the te- 
nant's committing an act of bank- 
ruptcy, whereon a commiſſion ſhall 
ifſue, is good. Roe v. Galliers, M. 28 
G. 3. e ee 4 2T . 


"LEASE; 


2. If a leaſe contain à proviſo that the 


leſſee, his executors, Ec, ſhall nal 
ft, let, or affign-over the whole or part 
of the premiles without leave in wrzt- 
Arg, on pain'of forfeiting the leaſe; 
the adminiſtratrix of the leſſee cannot 
under-let without incurring a for- 
ſfeiture, though For leſs time than the 
whole term. Roe v. Harriſon, E. 28 
„ | ll. 425 
3. A parol licence to let part of the pre 
miſes does not diſcharge the leſſee 
from the reſtriction. of ſoch a proviſo. 
wort PA ii. 425 


4. The leffor's receiving rent after the 


forfeiture is no waiver, unleſs the 
forfeiture were known to him at the 
time. ii. 425 
5. In a leaſe the leſſor reſerved a right 
to enter and cut timber, making rea- 
ſonable ſatis faction to the leſſee for 
any damage occaſioned thereby; co- 
venant does not lie by ſuch leſſee for 
any wrong ful act of cutting down by 

a third perſon, if without the conſent 
of the leſſor, however he may coun- 
tenance the act afterwards. Griffiths 
V. Brome, M. 35 G. 3. v1, 66 
6. Where ic only appeared that the leſ- 
ſor had promiſed. to make compenſa- 
tion afterwards for ſuch wrongful act, 
if the wrong-doer himſelf did not, it 


was not conſidered as an adoption of 


the act, nor as evidence of a prior 
. conſent to it, whereon to found an 
action on the covenant. 


LEGACY :—[ard fee tit. Deviss.] 


No action at law lies for a legacy, the 
Court of Chancery being the proper 
Juriſdiftion for that purpoſe. Deeks 
v. Strutt, T. 34 C. 3, v. 690 


LETTERS PATENT. 


1. A patent is void if the ſpecification 
be ambiguous, or give directions 
which tend to miſlead the public. 
Turner v. Winter, H. 27 G. 3. i. 602 

2. So if the patentee ſay that by one 
proceſs he can produce three things, 

and he fail in any one. 

3- So if the ſpecification direct the ſame 
8 to be * ſeveral ways, or 

by ſeveral di 


vl. 66 


. 


dt. 


1. 602 


| 


ferent ingredients, and | 


1 * 0 * 2 N * "=. 
LE * N T 1 : N 3 * 5 
te r 181 


| 7. by 55 7 LIBEL. 175 5 Bae 3 
[See Corporat on. V. 3.1 
I. What foall be; and bow to be charged. 
1. To print of- any perſon that he is a 
ſwindler, is a libel, and actionable. 

F Anſon v. Stuart, E. 27 C. 3. 

2. A ſervant cannot maintain an action 
againſt his former maſter for words 
ſpoken, or a letter written by him in 
giving a character of the ſervant, un- 
leſs che latter prove the malice as well 
as falſchood of the charge, even 
though the | maſter make ſpecific 
charges of fraud. Weatherflone v. 
Hawkins, H. 26 G. 3. ic 110 

3. In an action for a libel written im a 
foreign language, the plaintiff muſt 
ſer forth the libel in the original ; and 
if he only ſet out a tranſlation; of jt, 
the Court will arreſt the judgment. 
Zenobio v. Axtell, H. 35 G. 3. vi. 162 

4. An indictment or information for a 
libel need not charge the offence. to 
have been committed wi et armis, or 
allege that the libellous matter is falſe. 
R. v. Burks, M. 37 G. 3. vii. 4 

5. An indictment for publiſhing libel- 
lous matter, reflecting on the memory 
of a dead petſon, not alleging that it 
was done with a deſign to bring con- 
tempt on the family of the deceaſed, 
to ſtir up the hatred of the king's 
ſubjects againſt them, and to excite 
his relations to a breach of the peace, 
cannot be ſupported, R, v. Topham, 
H. 31 G. 3. iv. 126 

II. Evidence. 1 

1, On the trial of an indidtment for a 
libel, the only queſtions for the con- 
ſideration of the jury are the fact of 
publiſhing, and the truth of the iu. 
nuendos, Whether the ſubject - matter 
be or be not a libel is a queſtion of law 
for the conſideration of the Court. 
R. v. The Dean of St. Aſaph, M. 25 
G. 3+ ill. 428, 1. ;—and R. v. Withers, 
M. 30 G. 3. it. 428 

But ſee ſtat. 32 G. 3. c. 60; and 
the opinion of Kenyon, Ch, J. in R. v. 
Holt, v. 436. | 

2, It is not competent to a defendant, 
charged with having publiſhed a libel, 
to prove that a paper, fimilar to * 


had been ſworn. Holt v. 


122 — III. IV. 
 "forthepublieation of which he Wb 3 8 


"Geeared;, was publiſned on a former 
vctadom by other perſons, who have 
meer 1 pee RI uv. 
Hat, II. 34G. 3 v. 430 
Io Proof tat the defendant gabe bond 
do the ſtamp=office for the duties on 
- the: advertiſements in a news-paper” 
vader the ſtar. 29 G. 3. c. 50. J. 10., 


+dad had occaſionally applied àt the ' " 


ſtamp- office eſpecting the duties, is 
evidence that he is che publiſher. 

Nas St 5 iv. 126 

46 Proof of words ſpoken to a perſon 
vill not ſupport an indid ment, charg- 
jag that * defendant ſpoke them of 
uch a rede 

8 8. 5 


> 


29015 


DL Wm. 755 cation. _ 
x: 0 he may be an implied joftifiention 


wa v. Berry, H. 31 
| iv. 217 


*©f a libel, or of ſlander, from the oc- | 
Lafon. Las if read in a judicial pro- 
ceeding, as well as on account of the 
D i. 110 
25 A juſtification to an action for a libel 


ſudject· matter. 


"For cha the plaintiff with bein 
a” — muſt ate the particular || 
+ "Inſtances of fraud by which the de- 
ſendant means to ſupport it. i. 748 
A juſtification generally in the words 
4 the libel, where the hbel is general, 
zs not ſufficient. | i. 748 
4+ It is no juſtification to an action of 
flander to plead that A. B. told the 
| flander to the defendant. Davis v. 
Lewis, M. 37 G. II. 
5. But if the perſon repeating the ſlan- 
der at the ſame time mention the 
name of the perſon from whom he 
heard it, that may be pleaded in Juſ- 
© Ufication to an action brought againſt 
| wy former. * 7 


1. Words are not actionable in A 

ſelves, unleſs they contain an expreſs 

imputation of ſome crime liable to 
puniſnment. 201. 69. 
. —— of the plaintiff that he had 
himſelf, and that the de- 

— dad three witneſſes to prove 

: 1 i is not actionable, unleſs: the words 

be ſpoken with reference to ſome ju- 

dicial proceeding in which the «row 

| Sehofel2, 
. vj. 691 


2 ; | 
* » & 72 


— 


—_ 


T have kept 


o 


4. albu eee cannot by pl 
"dy an innuendo to mean falſe ſearing 
in a court of juſtic. 1 694 
58 Thefe words ſpoken of Woman, 
_ cbm mon 7 — 
ſeven years; ſhe ben me 
bad ter and Ser fout other 
gentſemen,“ are not actionable, be. 
cauſe they may refer to time pat; | 
and no' prohibition will be gradted to 
a ſpiritual court, in which à ſentence 
has been pronounced on 'a libel ſor 
this charge. Carflake v. Mappledoram, 


| E. 28 G. 3. i; 3 
6. Charging a 17 5 with having 4 
a contagious diſorder is not aftionable, 


becauſe it is no reaſon why the * 
pany of a perſon ſo charged ſhould be 
avoided at that time, it referring | 
EE a 5 25 


"IBN. e eder 


* Aczxr 5. e r H. 
6. 8. V. 1. 


. A factor has no lien on goods unleſs 
ay come into his actu poſſeſſion. | 
Kinloch v. Craig, H. 29 G. 3. iii. 
119. 783. :—[and fee title BiLLs or 
LapDincg ] 

2. A pawnbroker has no lien on "TR 
after the death of a tenant” for liſe 
who pawned it with him, as againſt 
the remainder-man, alchough the 
pawnee had no notice of the ſettle- 
ment. Hoare v. Parker, E. 28 C. 3. 


. 
3. Goods delivered 6 x perſon 
them wrongfully, who pays freight 
and other charges, cannot be detained ' 
for thoſe expences againſt the rightful 
owner. ''Lempriere v. Paſiey, = = 


4 1112 


PIE | 
4. A cattucher lodges bills of envi 
in the hands of his banker gene! 
and when the banker e, 


to him ne applies it to the diſcount of 

| fuch of the bills as happen to be near= 
eſt in value to the ſum advanced, but 
without any ſpecial agreement to that 
effect; this does not invalidate the 
banker's general lien upon all che 
other bills in his hands, but he may 
retain} them in order to ſecure the 
8 payment 


6. But if the remainder be limited to 


7 Where there is an eſtate limited to a 


„38. v. 488 

0 2 8 with B. ſor ale, 
+ IEA — proceeds 
to A., — ſold; B. has no lien on 


the $090, (if. not ſold) for he 2 | 


lance of his, general * _ 
upon other articles. 
2 v. Birch & al. Aue — ; 


5 C. 3 
6. *An Tete hill of fle of x hip 775 
is void by ſtat. 26 G be, c. 60. J. 
unleſs the certificate 
. recited therein; although the vendee 
give at the ſame time an undertaking 
to reſtore the ſhip on a future day on 
forms of a certain ſum advanced by 
| him on the credit of this ſecurity. 
e v. . M. 30G 3. 
i. 405: [See tit. Sy1p,] 
„ And though the vendee had alſo the 
grand bill of ſale, and had taken poſ-. 
45 ion of the ſhip immediately on her 
arrival, it was held that he could not 
retain the ſhip,” as having a lien on 
her, againſt the aſſignees of the ven- 
dor, Who became a bankrupt after 
this transfer of the ip. i. 400 


oY LIMITATIONS. 
[See at titli Deviss. ] 


I. Conflirufion of. 


1. The words limit and appoint in a deed 
may operate as words of grant, ſo as 
- to paſs a reverſion, Shove v. Pincke, 
H. 3 33 3. | v. 124. 310 
2. Croſs- remainders in a deed cannot 
: 8 by implication. v. 427. 521 
3» t they may by the ral words 
dhe thees, ſhall be cro-remainders 
v. 431 
4. For vo technical preciſe form of 
words is neceſſary to create 7 


il en fate be limited, in ged. 0 
huſband and wife, and the heirs: an 
- the-body of the wife! by the huſband 
ta be begotten, both have an, eſtate 
tail. Denn V. Gillot. 141 ii. 431 


the heirs / the body of the wife by 
- the huſband tobe begotten, the eſtate- 
tail veſts in che wife ſolely. . 431 


the —— Fi « | 


_— 


—— X 


VN life, * to. the | 


LIMITATIONS, 59 
heirs of the body of the perſan, 
it is am eſtate-tuil ; but the limitation 
of the remainder muſt be to the heirs 

of the body of that perſon alone; 
therefore, if an . eſtate. 75 limited to 
A. for life, remainder to the heirs of 
the bodies of 4. and B., it is dot an 
eſtate · tail. u. 435 
$8. The limitations in a deed were to 
truſtees to the uſe of 4. and B. for 
their lives, remainder to the uſe of the 
child or chile ren of J. in tail a8 te- 
nants in common, and in caſe any 
ſuch child or children ſhould dis 
without iſſue of his, her, or their bo- 
dies, then the part of ſuch: child 
ſhould be and remain to the-uſe o ihe 
Surviving child or children of f. and 
the heirs of his, her, or their 
iſſuing; and in caſe a the faid 
children ſhould die without, iſue;-&c 
then to 4, in fee; held that! . 
created croſs- remainders 8 
children of B.; and that on the de: 
of one without iſſue, bis ſhare reſt 
in a ſurviving child and the heir of 
one deceaſed, as tenants. in common. 
97 d. Watts v. Wainewright,, M. 34 
. 42 
9. By deed and fine an eftate was 15 / 
to the uſe of the buſband ſor li re- 
mainder to truſtees and their heitsdu- 
ring his life to preſerve. contingent 
remainders, remainder. to. the wife 
for life, remainder to the truſtees and 
their heirs, (not ſaying, during ber 
life,) in truſt to ſu port the contin- 
gent uſes and e thereinafter 
ited, remainder to the firſt. and 
other ſons in tail, remainder to the 
wife in tail, remainder in default of 
ijſſue to ſuch perſons. and, for * 
eſtates as ſhe ſhould appoint, 
held that the truſtees took a 
eſtate in fee after the Tuner Par Pia. com 
of the wife's liſe · e ſtate, and that all 
the ſubſequent limitations were truſt- 
eſtates; held allo that an appoinment 
by the "wife to the uſe of the right 
heirs of the huſband could not unite 
with the antecedent life-eſtate of the 
huſband, but could only give an equi- 
table eftate to the perſon ho at bis 
death ſhould anſwer the deſeription of 
his right heir. Venables and Wife 
: ne 18 C. . 438 4 342 


I. Con- 


* 


ACPI OT nun a FITS Bay ths ur 
—_ ” my — — mi 


— . 


k 


—— 


fe, and after her deceaſe to the uſe 


vor the wife, becauſe, though ſhe 


olf other lands to the ſame uſes ; it 


tax T1MITATION 
| II. Contingent, or veſtel | Remainders ; | 


ove ' evhat Words fhall crrate. 

E E 1 n E 

1. Where R. Frank on the marriage of 
„ F834 # $f *-\ 5.540) * 14 . 1 70 

_ his ſon levied a fine to the uſe of him 

7 elf, during the joint lives of himſelf 

© and his ſon, and after the deceaſe of 

either to the uſe of Sy/an Corele for 


of the iſſue male of her and his ſon, 
and the heirs of their bodies, and in 
default thereof 10 the uſe of the leirs to | 
te begotten on the body of Suſan by his 
Jon, remainder to his own right heirs, 
and F. C. died leaving only five | 
daughters on the death of R. F.; a 
ES ariſing as to what eſtate his 
ion took, it was reſolved, 1ft, That 
it he had been joint tenant with the 
wife for life this had been an eſtate 
_ ail in both, as the word * heirs” is 
not applied to any body particularly, 
2dly, That neither huſband nor wife 
bad an eſtate tail; not the 1 5 
decauſe he had no prior eſtate for life; 


; 


took an eſtate for life, yet the heirs 
ate not applied to her body alone; 
and, '3dly, That it was @ contingent 
remainder to the heirs of both their 

© bodies. It. 435 
2. By a marriage ſettlement lands were 
. conveyed to truſtees to the uſe of the 
wife for life, remainder to the uſe of | 
the hufband ſor life, remainder to the 
uſe of all and every the children of 
the marriage, or ſuch of them, and 
for ſuch eſtates, Oc. as the huſband 
and wife ſhould appoint, and for want 
of ſuch appointment to the uſe of all 
and every the child or children equally, 
if more than one, as tenants in com- 
mon, and if but one, then to ſuch 
only child, his or her heirs or aſſigns 
for ever; remainder over; in the 
deed was contained a power, enabling 
the ſettlers to revoke the uſes of the 
ſettlement, and the truſtees to ſell the 
eſtate, and convey it to a purchaſer, 
fo as the purchaſe-money ſhould be 
paid to the truſtees {and not the 
ſettlers] and inveſted in the purchaſe 


— 


Was held that the remainder to the 
children was a wveitcd remainger in fee, 
liable however to be develted by an 
appointment by the parents, Doe d. 
Billzs v. Martin, M. 31 G. 3. iv. 39: 


L 


LA Writ of error was afterwards 


Dor ACTIONS» 


— Houſe of Lords, but Which was non- 


proſfed . B., ih hte 2 
3. In ſuch à caſe; where no appointment 
was made, the remainder te the 
children was not defeated by a deed 
of revocation by the parents, and a 
conveyance by them and the truſtees 
to a purchaſer, who paid the conſider- 
ation- money to the ſettlers, (not to the 
truſtees,) which was never laid out in 
the purchaſe of any other fands. iv. 39 


4. The above power of revbeation was 


conditional; and as the conditions, 
J. the payment of the money tothe 
truſtees, and the fertling of other 
eſtates to the ſame uſes, were not 
performed, the deed of revocation 
was a nullity. „ + 12060539 
5. A., a grandfather after the marriage 
of his Br B., who had two children 
then living, by deed conveyed lands 
to truſtees to the uſe of himſelf” for 
life, remainder to B. for life; re- 
mainder to truſtees, &c ; remainder 
to the uſe of ſuch child or children 
of B. and in luch ſhzres, Cc. as B. 
ſhould appoint; ard in default of fuch 
appointment © to the uſe of all and 
every the children of B. and the heirs 
of their ſeveral and reſpecti e bodies 
as tenants in common, but if only 
one ſuch child, to the ufe of ſuch only 
child, and the h irs of his or her 
body; remainder to the right heirs of 
A. in fee: then A. conveyed the re- 
verſion in fee to C.; afterwards B. 
had other children, and died without 
_ appointing : held that B.*s children 
took veſted intereſts as tenants in tail, 
and that on the death of each child 
without iſſue his ſhare fell into the re- 
verſion conveyed to C. Doe d. Tanner 
v, Dorvell, H. 34 G6. 3 VF. 518 


LIMITATION, or Actions. 


1. Whether the lord's right of entry 


for a forfeiture be not barred after 
20 years by the ſtatute of limitations 
Du. Roe d. Tarrant v. Hellier, E. 29 
G, J» * ; Hl. 172, 3 


2, Though one plaintiff be abroad, if 


the others be in England the action 
mult be brought within fix years after 
the cauſe of action ariſes, ' Perry v. 
Jacen, H. 32 G. 3. ir 576 
G * CEL "Te q 3. 1f 


3 


LIuITr. or ACTIONS.» 


* 


3. If there be a mutual account of any 
ſort between the plaintiff and defend- | 


ant, for any item of which credit has 
been siven within fix years, that is 
evidence of an acknowledgment of 
there being ſuch an open account be- 
teen the parties, and of a promiſe 
to pay the balance, ſo as to take the 
caſe out of the ſtatute of limitations. 
Catling v Skoulding, H. 35 G. 5 vi. 189 
A letter, written by a defendant 
(who pleaded the ſtatute of limitations 
to an action of aſſumpſit) to the plain- 
tiff 's attorney on being ſerved with 
a writ, couched in ambiguous terms, 
neither expreſsly 1 or deny- 
ing the debt, ſhould be left to the 
jury to confider whether it amounts to 
an acknowledgment of the debt, ſo as 
to take it out of the ſtatute of limita- 
tions. Lleyd v. Maund, M. 296.3. ii. 760 
5. It is not ſufficient to ſhew that a writ | 
was ſued out in time in order to fave 
the ſtatute of limitations: the plaintiff 
muſt alſo ſhew that it is returned. Har- 
ris g. t. v. Moolford, E. 36 G. 3 vi. 617 
6. But if it be returned, the contipuances 
' may be entered at any time. vi. 617 
7. An attachment of privilege is not a 
cootinuance of a bill of Middleſex, ſo 
as to avoid the ſtatute of limitations. 
Smith v. Bower, T. 30 G. 3. iii. 662 
9. Where an action mutt be brought | 
within three months, it is ſufficient : 
for the plaintiff to prove a writ ſued 
out within ſuch time and his decla- 
ration within a year afterwards, with- 
out ſhewing ſuch writ returned, Par- 


ens v. King, M. 37 G. z. vii. 6 


LITERARY PROPERTY. 


1. An author whoſe work is pirated 
before the expiration of twenty-eight 
years from the firſt publication of it 
may maintain an action on the caſe 


4 


party, although the work was not en- 


tered at Stationers-Hall, purſuant to 


the directions of ſtat. 8 Au. c. 19. and 
although it was firſt publiſhed with- 
out the name of the author affixed. 

Beckford v. Hood, E. 38 G. 3. vii. 620 
2. Two penalties may be incurred on 
tze ſame day on ſtat, 12 G. 2. c. 36. 
for ſelling books, the originals of 
| - which have been written and publiſhed ; 


- - Here, and afterwards reprinted in an- 


+ - @ther country, and imported into this, 


for damages againſt the offending | 


4 
2 


n ys 


nt. * Z. J7 V. pu. Thighs, 
= , err 125 3 


if the ae of ſale be ibing. Ineele v. 
Milliken, M. 30 G. 3. ii. 5 
3. Acting a piece on the ſtage, of whicn 
the plaintiff had bought the copy- 
right, is not evidence of a publication 
by the defendant, within the meaning 
of ſtat. 8 Aun c. 19. Colman v. Wa- 
then, E. 33 ect | v. 245 

4. The aſſignee of a print may maintaia 
an action on ſtat. 19 G. 3. c. 5. 
againſt any perſon who pirates it. 
Thompſon v. Symonds, M. 33 G. 3. v. 41 

5. In ſuch an action it is not neceſſary 
to produce the plate itſelf in evidence: 
one of the priats taken from the ori- 
ginal plate is good evidence. v. 41 

6. The date muſt always appear on the 
print. | | v. 41 

7. Q Whether, on an aſſignment, the 
name of the inventor or the aſſignee 
ſhould appear ? | V. 41 

LOTTERV x: i... 5 

[ And fee titles Ar rIDAVvIT II. 1. 5: 

and Conviction IV. 

1. The fate of lottery tickets, by which 
the purchaſer is to be entitled to all the 
benefit of them, except ibe lol. prizes, 
is prohibited and made void by ſtat. 
22 G. 3. c. 47. Dey v. She, T. 28 
G. 3. : Hl. 617 

2. Since that aft no intereſt in any 

ticket can be conveyed leſs than the 
whole of the ſpecific ticket or ſhare ; 
and thoſe ſhares not leſs than” ſix- 
teenths. ii. 617: [and fee title Cox - 
vicTion IV. 4.] ' 
3. The printer of a news-paper publiſſi- 
ing an illegal propoſal for gambling 
in the lottery incurs à penalty under 
ſtat. 22 G. 3. c. 47. {-13., Which 
enacts that no perſon ſhall ſell the 
chances of tickets, &c. nor publiſh an 
propoſal for it, under a penalty & 
ol, King q. f. v. Smith, M. 32 G. 3. 
Iv. 414. [The * of the news- 
papers aſterwards obtained an act of 
indemnity * penalties incurred 
be ſore this determination. See ſtat. 


32 G. 3. c. 61. ws 
4. The ticket laſt drawn out of the ſot- 
tery was conſidered as the laſt drawn 
ticket, ſo as to entitle the holder to a 
prize, though another number was 
never drawn, and no account could be 
given of it. Schinotti v. Bunſtedll, 
E. 36 G. 3. vi. 646: [Se title 


* 


Ac rio on the Cafe II. 5.] 


26 1 MANDAMOS: bt 


25 5 (4 I» 08; dere? M. 


* p ay - £5 4 by 
+3 ap 22 
211 13 141 101 * 135 : 


3 ae, 


44 


1 Fo- rl 1 Offices or 8 * 
jc may Pe "a title D Wan- 
nan ro. ]! 

The Court Idee ti 
recded to the —— of the 
land- tax in A., to elect a clerk to 
them ia the department for the rates 
und duties on windows, houſes, and 
lights. N. v. the Commiſſioners of the 


A Tax for t. Marrin'i, W:ftminfter, | 
H. 26 G. 3. i. 146 


2 The office of clerk of the Bridge. 
houſe eſtates in London being an an- 
_ © cient office for life, the duty of which 
is to ſuperintend certain eftates which 
are appropriated by the Corporation 
to the ſupport of London bridge, ſome 
of thoſe eſtates having been granted 
do them for that expreſs purpoſe, a 
mandamus lies to reſtore to it. ii. 177 
A mandamus granted to reſtore to the 
office of clerk or ſurveyor of the city 


"works; (H. 6. G. 2. there cited;) 1 


which was alſo an office for life, on 
receiving which an oath was admi- 
ed. | ii. 177 
4- A mandamus may be granted under 
Rat. 11 G. 1. c. 4+ to proceed to the 
election of an annval officer in 4 cor- 
poration, as well as to the head officer, 
"The caſe of the Corporation of Scarbo- 

. rough, (2 Stra. 1180.) ji. 732, 1 
5. If a viſitor of a college in one of the 
- Univerſities refuſe to exerciſe his viſi- 
© eatorial power by receiving and hearing 
© an appeal, this Court will grant a 
- mandemur to compel him. R. v. Zh, 
r H. 34 G. 3. v. 475 


6. That a mandamus lies to a viſitor to | 


hear an appeal, and re ſome judg- 
ment; ſee alſo R. v. The Biſhop of 
Lincoln,” E. 28 G. q: ü. 338, 2. ; 
and title VisrtToR. 


> A mandamus will lie to compel a dean | 


and chapter to fill up” a vacancy 


tanons reſidentiary 3 aud on 


-fuch a mariidamus the Court will com - 
--pel an election at the peril of — 
ho reſiſt. er (B+) nw - 
weed, E. 27 2 45 2 
8. A mandamus — lie —— 3 
0 _ of exciſe gt a PR if 


| 6 932 43 * 


— 


their own” poor 


erde 


ak proper cle ela efoothe Court? 


| ii. 381 
fg | the 890 fas ſeal nes ET of 


the election of a corporatos, in order 
e kivg 

for his appr is granted of 
courſe... R. v 2, Mayer, Sc, 


Tel. . 3 C. 3. iyi 699 
10. Therefore ſuch a writ was granted, 


directed to the corporation of Furt, | 


on ag affidavit that the recorder, ap- 


plying, had the msjority of legal 


votes z though it was ſtated that the 


other candidate had the majority; at 


the election, and that the 

» had already certified his. election. 
ir. 699 
115 Where, by the ie a cor- 
3 a perſon having ſerved a 
en years apprenticeſhip to a free- 

man reſiding in the town, is enti 
to his freedom, and where by a bye- 
law the indentures muſt be inrolled 
by the town elerk within a limited 
time, an apprentice who is bound to 
a freeman, reſident only ocraſionally, 
and whoſe ſervice is to be performed 
at another place, is not entitled to 
have his indentures inrolled, nor will 
the Court grant a mandamus to the 
town-clerk for that nene K. v. 
Marſhal. i. 2 


12. If, on an appeal inſt ovetſeers' 


accounts, the Seſſions diſallow" ſome , 


of the items, and do not order the 
overſeers to pay the balance to the 
ſucceſſors, two juſtices out of ſeſſions 
oy enforce © rpc of the balance; 
if they refuſe” to (interfere, this 
Court will grant a mandunus A 
them to hear the complaint. 
Carter, E. 31 G. 3. iv. 265 
13. Where à pariſh confiſts of ſeveral 
townſhips, ſome of which maintain 
poor, aud have overſeers 
ſeparately | Wen, * Court "will 
grant a muntlamus f ſeparate ap- 
| tment of overſeers for the remain 
ing twnltips . R. v. Sir Watts 55 
"and another," M. 2 7 i, 3 374; Land 
fee R. v. Nee 
- Digeft . tit. Poon, ee "OM 
14. Wanda! to admi eſtry 
refuſed. R. v. Croydon, (Chieds 


2 1. 


1 3 


MANDAMUS IE. 


* Ot -<vbar' other Grounds "granted or 
Fi refuſed. 

1." The Obert ff rot ant à mandam 

to 4 mihilterial om, fat. as 14 

treaſurer of u county, to obey 
order of the Court o Quarter el. 
fins; dut the propet remedy in caſe 
ol his refuſal to obey ſuch order is by 
eee, K. v. Brier, H. 35 

2. 57 an A of Parliament for maintain-' 

ing the poor at Southampton, and for 


7 2 


other parpoſes, and incorporating | 


the guardians, power is given to the 
's nnd to raiſe money for certain 
| Purpoſes, and to appoint a treaſurer 


Who is to account to them and pay 
over, Cc. according to their order; 


and an appeal is given to the Quarter 
- Seſſions: ſt any thing done under 
che act, who have power to make 
ſach order therein, either by di- 
ö recting the money to be returned or 
otherwiſe as to them ſhall ſeem meet: 
the guardians ordered the treaſurer 
to pay a ſum of money for a purpoſe 
| 2 pare ag mentioned in the 
which an appeal was en- 
tered at the ſeſſions, where that fam 
was difallowed in the account, and 
+ the treaſurer who had paid it was 
ordered to 
treaſurer: this Court refuſed to grant 
a mandamus to compel the late trea- 
ſurer to pay over the money accord- 
ing to the order of Seſſions, becauſe 
be was A miniſterial 6fficer, and bound 
_ to; obey the order of the guardians, 
: " te Shaw, F. 34 G. 3. v. 549 
1 N a party has a ſp-cific legal 
I 1 the Court of K. B. will re- 
fuſe to grant a mandamus, i. 306 
4. A mandamus to a biſhop to licenſe a 
. of an augmented curacy, where 
there was a cr $ nomination, refuſed, 
475 the party had Ke Jdecific 


od al remedy by edit, R. v. 
1133 27 * 


z 3. K. Selene tg the mayor of &| 


* 


* 


_Fough' refuſed, beauty, there was a 


| wy A de 2 75 the parties had | 


8 er re arrant 
dag both 8a EE mer | 
855 ame election. „ Vf Wee | 
A befter, H. 28 GC. ; 28 8 259 


vi. 168 


ay it to the ſucceeding 


cheſter to admit a recorder of chat bo- | 


| 


1 


* 


[ 


+7 
- 159 
by 
: 


6. On a commillortef charitable uſes' it 
was agreed between the lord of the 
manor of 4. and the inhabitants of 
4 withia the er that certain 

copyhold lands ſhould be let for the 
maintenance of 1 ſtipendiary curate 
of the chapel of V. to be nominated 
by a majority of the . and 
to be allowed by the lord, and by him 
_ preſented to the ordinary for a licence 
to preach ; the uſage of nomigating, 
Oc. had been purſuant, to the agrge- 
ment; and now the lord having re- 
fuſed to allow and preſent the nomisee 
of the majority of the inhabitanzs, the 
latter prayed a mandamus, which the 
Court refuſed ; for their right is either 
2 mere truſt, and then their remedy 
is in equity z or it is a legal right. 
and then a e impedit will lie. 2. 
v. Marg. of Lafee, B. 30G. 3. in. 646 

7. In the caſe of a private eleemqſy nary 
lay foundation, if no ſpecial viſitor be 
appointed by the founder, the gi 
3 K in * of 12 .heirs 

evolves u the King, to 8 gr 
ciſed by 1 reat Fels and on that 
und the Court refuſed to interfere 
mandamus to compel the. maſter 
and fellows of Sr. Catharine's.Hall, 
Cambridge, to declare one of theiy 
fellowſhips vacant, and to Proceed to 
a new election. R. v. St. Catharine 
Hall, Cambridge, E. 31 C3. i. 

8. Mandamus to the churchwardegs” to 
make a church · rate refuſed, it being 
a ſubjeR of eccleſiaſtical jofiſdiAion, 
R. v. the Churchwardens of . Se. Peter 
Thetford, T. 33 G 3 61 

9. The Court of K. B. will; not — a 
mandamus to à biſhop, in, * 
le&urer without the conlent, of. th 
rector, where ſuch lectarer ig Ry 
ported by volaneary, 28 contriburiops, 

._ unieſs an immemoria cuſtom to elect 
without ſuch 3 is hewn. RA. 
the' Biſhop of London, T. 25 G, 3. .A.; 


3 


ee eee eee 1064 


_ babitavts of a patiſh to el-Q alefueer 
is binding on the rector : buguwhere 
thert is no ſuch cuſtom, andthe 
lecturer has been paid ant of the por 
rates, the Court will nat grant a 
; aydamus to the rector to cettĩſy to 
_ the biſhop the eleftion of a lefturet 
7 aby the inhabitants. . 
ield, H. 31 C. z. jv. 125 
11. Where 


· * 


28 ESTES. 
&* — 1 8 
A 


21», Where the miniſter of an endowed | 
diſſenting meeting -houſe had been ex- 
pelled by a majority of the congre- 
. gation, the Court refuſed a mandamus 
_ $0 reftore him, which was applicd for 
in order to enable him to Juſtify bis 
conduct, becauſe it did not appear that 


* 


_ he had complied with all the requiſites 


© neceſſary to give him a prima facie 
title. R. v. Jotham, H. 30 G. z. 
12. Upon applications for a mandamus 
to be refered, the party muſt ſhew a 
prima facie title, becauſe he may, if 
properly admitted, have another re- 
medy. Secis on a mandamus 10 ad- 
mit. | m. 575 


13. A mandamusrefuſed to reſtore to the 


office of clerk of the Bridge-houſe 
- eſtates in London, though the party 
was irregularly ſuſpended, it appear- 
ing on his'own ſhewing that there was 
good ground for the ſuſpenſion, if the 
proceedings had been regular. R. v. 


 - #he Mayor of London, M. 28 G. 3. 


nl. 177 

14. Mandamus to the mayor, Cc. of 
London, to admit a perſon to the office 
of auditor of the Chamberlain's and 

. Bridgemaſter*s accounts, who had 
_ ſerved it three years ſucceſſively, and 
been elected again the fourth year by 
the livery, retauſed ; becauſe the cuſ- 
tom of the city appeared to be, that 
no perſon ſhould be Ne fo, or Cntr 
id office for more than two years ſuc- 
hte > v. the Mayor 7 London, 
M. 27 G. 3. i. 423 
15. The publication of a pamphlet 


againſt the eſtabliſhed religion in the | 


. univerſity of Cambridge, is an offence 
within one of the ftarutes of the uni- 
verſity, and puniſhable by baniſhment 
by the vice-chancellor, aſſiſted by the 
heads of colleges in the vice-chan- 
cellor's court : and though the ſtatute 
inflicting that puniſhment adds, that 
the party ſhall! be baniſhed from his 
college, this Court will not grant a 
mandamus to reſtore 'a perſon to the 
franchiſes of the univerſity againſt 
whom only baniſhmenc from the uni- 
verſity is pronounced in the above 
court. R. v. Cambridge Univerſity, 

M. 35 G. 3. | vi. 89 

16. A mandamus to the ſteward of a 
manor to admit a copy holder, claim- | 


MANDAMUS 11 S nd 
a" * Il 3 


. ing-by. deſcent, refuſed, becauſe. be 
had a. complete title againſt all the 
world but the lord without admittance. 


F 


K. v. Reunttt, H. 38 G. 3, i. 19 
17. If the lord of a manor refuſe to ad- 
mit a perſon. to whom a copyhold is 
ſurrendered on account of a diſagree - 

ment reſpecting che fine. to be paid, 


the Court will grant a mandamus: to 


compel the lord to admit without 
examining” the right to the fines for 


no right to the fine can ariſe till ad- 
mittance. R. v. the Lord and Steward 
of the Manor of Hendon. ii. 484 
18. If truſtees under a road act turn 
road through an incloſure, and m 
the fences at their own expence, and 


repair them for ſeveral years, the 
Court will not compel themiby"man- 


damus to continue ſuch repairs, unleſs 
there be a ſpecial proviſion in the act 
to that effect. R. v. the Commiſſioners 
of the Llandillo Diftri&, &c. H. 28 
G. 3. | ; it, 232 
19. A mandamus to county juſtices, to 
rate a pariſh within their juriſdidtion 
in aid of another pariſh, lying within 
a borough, which has an excliifive 
juriſdiction, refuſed ; becauſe they 
have no means of inquiring into the 
complaint. R. v. T. Holbeche, T. 32 

5 r eee Ye 


* 


G. * | þ F 8 
20. The Court will not grant a mandamus 


to magiſtrates to order them to iſſue 


' warrants of diftreſs to levy a poor- 


rate on certain perſons who have re- 
fuſed to pay, unleſs thoſe perſons 
have been previouſly ſummoned by 
the juſtices: but they will grant a 
plaints, Wc. againſt the perſons who 
refuſe to pay, &c. and to proceed 
thereupon to levy, Sc. R. v. Benn 
& al. H. 35 G. z. vi. 198 


21. Mandamus granted to compel. a 


mayor and the capital burgeſſes of a 
corporation to fill up two vacancies 


occaſioned by the death of two capital 


burgeſſes, though there was an in- 


formation in nature of a quo Warrant 


depending againſt the mayor, queſ- 
tioning his title: R. v. Grampond 


(Corp.) 3-3) „ vi. 301 


22, I a amus to a company in a 
corporation to compel them to inrol 


indentures of apprenticeſhip it is ſpl- : 


ficient to fate generally thai ”"_ 


mandamus to them to receive com- 


* 


MANDAMUS II. NV. 


who have ſerved a free burgeſs, We. 
under indentures of apprenticeſhip, 
and whoſe indentures have been in- 
rolled, are entitled to be admitted to 
their freedom; that 4. B. had ſerved, 
Sc., that his indentures ought” to 
have been inrolled on being tendered, 
c. and that they were tendered'for 
that purpoſe, but that the defendants 
refuſed to inrol them. R. v. the 
Coopers* "Company of Newcaſtle on 
Die, E. 38 G. z. vii. 543. 


| 


III. Cofts on. 

In future if an application is made to 
the Court for a mandamus to a biſhop 
to licenſe, c. without good founda- 
tion, as if there is a ſpecific legal 
remedy for the party, they will diſ- 
charge the rule with coſts. R. v. 
 Riſhop of Chefter, M. 27 G. 3. i. 405 


IV. Returns lo. 


1. If a return to a mandamus conſiſt of 
_. ſeveral independent matters, not in- 
conſiſtent with each other, but part of 
them good in law and part bad, the 
Court may quaſh the return as to ſuch 
per only as is bad, and put the pro- 
ſecutor to plead or traverſe the reſt. 
K. v. the Mayer, &c. of Cambridge, 
. 28 G. z. ii. 486 
2. If two or more inconſiſtent cauſes be 
returned to a mandamus, the Court 
will quaſh, the whole return. ii. 456: 
2 . v. the Mayor of York, M. 33 
25 | | 


4 


3+ That A. was not a burgeſs; that he 
was not eligible to the office of com- 

. mon-council-man ; and that he was 
not elected, are not inconſiſtent re- 
turns, | ii. 456 
4. It is inconſiſtent to tate in a return 


to a mandamys (ta certify the election 


of a recorder, ſuppoſed in the writ to 
be on the 15th of January) that the 
corporation were not then duly aſſem- 
bled; and afterwards to ſtate the 
election of another corporate officer, 
to Wit, on the 15th of January, The 
day in ſuch a caſe is material: and 
then its being laid under a vis. does 
not make any difference. v, 66 
'$. A return, to ſuch a mandamus, that 


the corporation were not duly aſſem- 


| 


125 


bled to proceed to the election of a 
recorder, is bad; becauſe it contains 
a negative pregnant. v.66 
6. If the writ ſet forth all the procetd- 


MANOR. 


. 


ings of the election, concluding «by 
reaſon whereof A. was elected, it is 

a bad return to ſay that he was not 
elected: the defendant ſhould traverſe 
one of the facts alleged, © V. 66 
7. It is a good return to a mandamus (to 
the ordinary to grant-a licence to a 
ſchoolmaſter) to ſtate that he had 
ſuſpended granting his licence until 
the party would ſubmit himſelf to be 
examined touching his ſufficiency in 
learning. vi. 490 : [See bit. SCHOOL.] 
8, The Court will not quaſh a return to 
a mandamus (which directed an in- 
ferior court to give judgment on an 
indictment) mæely becauſe it ſtates 
an erroneous judgment given below 2 
but a writ of error muſt be brought 
to reverſe that judgment. R. v. the 
Fuſtices of the N. R. of Torkſhire, H. 
38 G. 3. | : vii. 467 
9. Judgment as in caſe of a nonſuit may 
be given on a traverſe of a return to 

a mandamus, R. v. the Mayor, &e. 

. of Stafford, E. 32 G. 3. iv. 689 
10. After a return has been made to a 
mandamus, the defendant cannot make 
any objection to the writ itſelf. vi 65 


MANOR. / 


1. If the lord of a manor convey a cuſ- 
tomary eſtate to the tenant, he can- 
not reſerve to himſelf the ancient 
ſervices ; for the tenant by reaſon of 
the ſtatute gala 'emprores mult then 
hold of the ſuperior lord, Brad/haw 
v. Lawſon, M. 32 G. 3. iv. 443 
2. To conſtitute a court baron, it muſt 
be held before two free ſuitors at 
leaſt, ib. Rumſey v. Walton, Hereford 
Sum, Aff. 1760, cor. Fofter, J. iv. 446 
3. In a 9 warranto information the 
defendant relied on an election by a 

| homage conſiſting of twenty-three 
free tenants ; the jury found, on a 
ſpecial verdict, that twenty-one of 
thale perſons were not free tenants ; 
and this Court held the election to be 
void. X. v. Mein, M. 32 G. 3. 
„ _ _ Iv, 480 


MAR. 


1 
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„„ e.“ 
Baſtards are within the meaning of the 
marriage- act, flat. 26 G. 2. c. 33. 
which requires the conſent of the fa- 
ther, guardian, or mother, to the 
marriage of perſons under age, who are 


not married by banns. R. v. Hodnett, 
H. 26 G, ki 1, 96 


MORTGAGE. 


1. If a ſubſequent purchaſer or mort- 
gagee has notice of a former purchaſe 
or incumbrance, he ſhall not avail 
himſelf of an aſſignment of an old out- 
ſtanding term, prior to both, in order 
to get a preference. Willoughby v. 
Willeughy, (in Chanc.) E. 27 CG. 3. 

| 8 1. 763 


2. But if he had no notice of ſuch prior 


incumbrance or purchaſe, and has the 
firſt and beſt right to call for the legal 


eſtate, then, if he gets an aſſignment | 
of it, a court of equity will not de- 


prive him of his advantage. i. 763 

3. If a ſecond mortgagee lend his 
money upon an eſtate, upon which 
there is an old outſtanding term, and 
has notice at the ſame time of a cer- 
tain incumbrance prior to his own, the 
prior incumbrancer, having the belt 
right to call for the legal eſtate, may 

- Jausfy himſelf of any other incum- 
brances upon the eftate, although 
they were not known to the ſecond 
mortgagee at the time he advanced 
his money. i. 763 
- 4+ For the relative ſituations and powers 
of mortgagor and mortgagee. See 
Birch v. right, M. 27 G, 3. i. 383 


N 


NAVAL STORES. 


1. A perſon convicted of concealing 
naval ſtores may be adjudged to pay 
a penalty of 200/., or to be puniſhed 
Corporally, at the election of the 
Court, under. ſtats. 9 & 10 W. z. 
h . . . 8. VA: and 
17 E. 2. c. 40. J. 10. R. v. V. Blaud, 
0.3. v. 370 
2. And a delinquent may be adjudged 
ander thole ſtatutes to pay the whole 
penalty of 200 J. and whe cats. R. v. 
Caf ple. 


v. 371, 3. 


| 


| 


| 


NAVIGATION SHARE; ” 


By a navigation- act the ſhares were de · 
clared to be veſted in the ſubſcribers, 
their executors, and afigns, with power 
to the ſubſcribers to aſſign their 
ſhares; and a committee to be ap- 

pointed under the act were authoriſed 
to make calls on the proprietors of 
ſhares at ſuch time as they ſhould 
think fit; held that an original ſub- 
ſcriber is not liable for any call made 
by the committee after aſſigning his 
ſhare. The Huddersfield Canal Com- 
pany v. Buckley, M. 37 G.3. vii. 36: 
[See alſo title: Acriox ON THE 
CASE III. 7.] 


NEW TRIAL, 


1. A new trial granted in a civil caſe 
in the time of Zdww. 3. vi. 623, u. 
2. Value apd importance are not of 
themſelves ſufficient grounds for grant- 
ing a new trial, unleſs there be alſo 
ſome doubt in the queſtion ; though 
they frequently weigh in obtaining a 
rule to ſhew cauſe why there ſhould 
not be a new trial. Vernon v. Hankey, 
M. 28 G. z. ii. 113 
3. The Court will not grant a new trial 
to let the party into a defence of which 
he was appriſed at the firſt trial. 
11. 11 
4. A new trial refuſed which would 
have given the defendant an oppor- 
tunity of proving the illegality of a 
policy, which was not illegal on the 
face of it; for he ſhould have ſhewn 
it on the trial. C, v. Majon, H. 26 
G. 3. 1. 
5. An objection to the competency of 
witneſſes, diſcovered after a trial, is 
not a ſufficient ground of itſelf for 
granting a new trial: but it may have 
ſome weight with the Court where 
the party applying appears to have 
merits. Turner v. Pearte, E. 27 C. 3. 
i. 717 
6, Where a new trial was granted upog 
a new ground, not opened at the 
firſt trial, it was ordered to be ou 
payment of coſts. Sutton v. Michell, 
M. 26 G. 3. * 


7. The Court may in any caſe grant & 
new trial upon the ground of exce ſſive 
L. 45 
nj . 277 
8. la 


damages, Ducker v. Au. 
E. 33 
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NEW TRIAL. 


8. In an action on the caſe for divert- 
ing the plaintiff's watercourſe, where 
the jury, under circumſtances of - ag- 
gravation, gave 3coo7. damages, the 
Court granted a new trial on the 
ground that the damages given greatly 
exceeded the amount of the injury 
proved : but they direQed thet the 
former verdit ſhould ſtand as a ſe- 
curity in the meantime for the da- 
mages which might be given on the 
ſecond trial. Pleydell v. Lord Dor- 
cheſter, H. 38 G. 3. vii. 529 

9. The Court will not grant a new trial 


in an action for criminal converſation | 


merely becauſe the damages appear 
to them to be exceſſive, Duberley v. 
Gunning, E. 32 G. 3. iv. 651 
10. A new trial will be granted on ac- 
countof exceſſive damages in an action 
for an aſſault and battery. Jones v. 
Sparrow, E. 33 G. 3. v. 257 


11. Where the jury have found a ver- | 


dict for the plaintiff upon a pre- 
ſumption contrary to evidence, the 
Court will not grant a new trial, if 
the plaintiff be entitled to recover in 
conſcience and equity. HY ilkinſon v. 
Payne, M. 32 G. 3. iv. 468 
T2. Where a new trial is moved for on 
the ground of a miſdirection in point 
of law, if the Court ſee that juſtice 
has been done between the parties, 
they will not ſet aſide the verdict, nor 
enter into a diſcuſſion of the queſtion 


of law. Eamonſon v. Machell, 7. 27 


G. 3 8 11. 4 
T3. The Court will grant a new trial in 
a penal action after verdi& for defend- 
ant on account of a miſtake or miſ. 
direction of the judge. Miſſin v. 
Raſtall, T. 32 G.. 3. iv. 753: and 
Calcraft v. Gibbs, M. 33 G. 3. v. 19 
14. In the caſe of felony, no new trial 
can be granted. vi. 638 
15. But in the caſe of a miſdemeanor 
the Court are not fettered with any 
rules in granting a new trial, but will 
either grant or refuſe a new trial as 

it will tend to the advancement of 
Juſtice. 
16. Where ſeveral defendants are tried 
at the ſame time for a miſdemeanor, 


ſome of whom are acquitted and ſome 


convicted, the Court may grant a new 


f vi. 638 


; 


trial as to thoſe convicted, if they | 


| 


1 


1 
bs. 
2 


OFFICE. 591 
think the conviction improper. R. v. 
 Mawbey, Bart. & al. E. 36 G. 3. 
Ns 58 v. 619 
17. A new trial may be granted in an 
information in nature of a guo war- 
ranto. R. v. Francis, E. 28 E. 3. 
| ii. 484 
18. A defendant, convicted on à crimi- 
nal proſecution, cannot move for a 
new trial after the firſt four days of 
the next term; though if it appear to 
the Court at any time before judg- 
merit that injuſtice has been done by 
the verdict, they will interpoſe and 
grant a new trial. R. v. Holt, M. 34 


195 Zo ; v. 43 


" NOTICE," bib 


1. Generally ſpeaking, where it is re- 
| quired by law that notice ſhall bes 
given to a party before he ſhall be 
affected by any act, leaving it at his 
dwelling-houſe is ſufficient. iv. 465 
2. But it is otherwiſe in the caſe of 
proceſs to bring a party unto con- 
tempt ; there perſonal notice is ne- 
ceſſary. 5 | iv. 466 
3. In ſome inſtances however of pro- 
ceſs, leaving it at the houſe is ſuffi- 
cient, as a ſubpœna out of Chancery, 
or a quo minus out of the Exchequer. 
„ 

4. Where the tenant of an eſtate holden 
by the year has a dwelling-houie at 
apother place, the delivery of a no- 
tice to quit, to his ſervant at the dwell- 
ing-houſe, is ſtrong preſumptive evi- 
dence that the maſter received the 
notice, and ought to be left to the 
jury. Jones d. Griffiths v. Marſp, 
M. 32 G. 3. iv. 464 


O 


OFFICE AND OFFICER.. 


1. The crown may exempt perſcn;from 
ſerving the office of conſtable, or any 
other office under the crown, provided 
there be a ſufficient number of perſons 
left to ſerve the office. R. v. T. 
Clarke, E. 27 G. 3. ' i. 686 

2. A younger brother of the Frinicy- 
Houje is not exempt from ſerving the 
office of headborough or conſtable, by 
any of the charters. granted to the 
corporation. ; 2:5 685 

Ce 3. Where 
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5. Suſpenſion makes no vacancy in an 


3 48; | 
7. Clerk of the papers and clerk of the 
day-rules in the King's Bench priſon | 4 


2. Where an act confers certain privi- 


for a poor- rate under a warrant of | 


132 OFFICER. 


3. Where a corporation conſiſts of a 
mayor, twelve jurats, freemen, and a 


by the others, and the jurats fit as 
judges in a court of record, and hold 
Pleas of the crown, and any two of 
them with the mayor may hold a court, 
but all the jurats have a right to at- 
tend as judges, without being ſum- 


moned, although there were many in- | 


ſtances within the borough of Haſtings 
of a. jurat having held the office of 
town-clerk, yet the Court held- the 
offices to be incompatible. ii. 81 
[See tit. Cox voAT ION IV. 10, 11] 
4. Although the names of the clerk ot 
aſſize and clerk of arraigns are in- 
ſerted in the commiſſions of eyer and 
ferminer, yet there never was an in- 
ſtance of their acting as judges, nor 
have they any authority to decide on 
any queſtion. ii. 81 
office, it is only an impediment to the 
enjoyment of any benefit from it; 
but all acts which are required to be 


OUTLAWRY. 


magiſtrates, is entitled to the protec- 
tion of the ſtat, 24 G. 3. c. 44+ in 
having the magiſtrates joined 'with 
him as defendants in an action of treſ- 
paſs. Harper v. Carr, E. 37G. 3. 
is vii. 270 
11. The future half-pay of an officer in 
the army is not aſſigvable. Lidder- 
dale v. The Duke of Montroſe and an- 
other, E. 31 G. 3. iv. 248 
12. Creditors under the Lords ad 
may compel the debtor to include io 
his ſchedule every thing that be can 
ſell for his own benefit; but as the 
half. pay of an officer is not the ſub- 
je of ſale, the creditors cannot com- 
pel him to include it in his ſchedule, 
Flarty v. Odlum, T. 30 G. 3. 
© 11, 681 
OUTLAWRY. 
1. The ſtat. 25 Ed. 3. fl. 5. c. 14. doey 
not apply to a court of oper and ter- 


mi ner and gaol delivery. iv. 521 
2. If it appear on the record that the 


done by ſuch officer mult ſtill be done } writ of proclamation was delivered to 


by him to give them validity. Per 


Halt, in Philips v. Bury. ii. 351 | 


6. The clerk of the papers in the King's 
Bench priſon cannot act by deputy, 
but mult himſelf reſide within the 

Priſon, In the matter of Bryant, T. 
2 G. 3. iv. 716.; v. 511 


removed by this Court for non- reſid- 
ence and miſbehaviour, under ſtat. 
27 E. 2. c. 17. Bryant's Caſe, H. 


34 6. 3. v. gog 


leges on officers who may be ſued for 
things done in purſuance of that act, 
and a ſubſequent act impoſes new 
obligations on the old officers, the 
privileges of the former ſtatute do not 
attach on them in refpe of things 
done under the latter. Haring v. 
Skelton, M, 33 G. 3. v. 16 
9. Therefore toll- gate keepers ſued for 
acts done under ſtat. 25 G. 3. c. 51. 
need not be ſued in the county where 
the ſact was committed, as they muſt 
be under Rat. 13 G. 3. c. 78. / 81. 
v. 16 


10. A churchwarden making a diftreſs 


the ſheriff three months before the 
return of it, it is ſufficient though it 
be not ſo expreſsly alleged. iv. 521 
3. The writ of proclamation required 
the ſheriff to proclaim the parties in 
open court in the ſheriff*s county, (not 
laying county court,) and held good. 
iv. G21 
. The names of the coroners need not 
be ſubſcribed to the judgment of out- 
| lawry ; if it appear on the record that 
the judgment of outlawry was given 
by them, it 1s ſufficient. iv. 521 
5. The ſheriff need not allege in his re- 
turn to the writ of proclamation, that 

« the perſons proclaimed did not ap- 
. pear and render themſelves,” though, 

he muſt in his return to the exigent, 

N ; Iv. 521 
6. It need not appear on a record of 
outlawry that the capias and exigent 
were yealed by the juſtices of eyer and 
terminer, &c. iv. 521 
7. The ſheriff muſt ſtate, in his return to 
the writ of exigent, the day and year 
of each exaction; ſtating that on ſuch _ 

a day in the 301h year of the reign, he 
exacted the defendant a third time; 
that afterwards on ſuch a day (omit- 
ting the year) he exacted him 2 


fourth 


protec- 
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OUTLAWRY, 


fourth time ; and that afterwards, on | 
ſuch a day in the 30th year aforeſaid, \ 
he exacted him a fifth time is inſuffi- | 
cient, and a good ground for reverſing | 

the outlawry. R. v. Almon, (in error,) 


E. 33 G. 3. v. 202 


$8. It need not be ſtated in expreſs terms 
on a record of a judgment of outlawry 
that a writ of capias iſſued againſt the 
defendant ; it is ſufficient if it appear 
„ that the ſheriff was commanded 70 
tale the defendant,” &c. R. v. S. 
Perry, H. 36G. z. vi. 573 


Neither is it neceſſary in ſtating every 
Writ to repeat the day and year when 


each was iſſued; it will ſuffice if it | 
appear by referring to the preceding 


arts of the record; as if, after ſtat- 
iag that the capias was returned on 
ſuch a day, it proceed thus, Where- 
upon the exigent was awarded;“ 
«© whereupon”? referring to the day 
when the capias was returned, 
W. $73 
9. If one exigent be awarded againſt 
the principal and acceſſory together, 
it is error only as to the latter. iv. 521 


10. In a record of outlawry it appeared 
by the Writ of proclamation and the 
return to it, that*the priſoners were 
required to render themſelves to the fhe- 
riff} /o that he might have their boates 


the writ; aud held good. R. v. 
Tandell, H. 32 G. 3. iv. 521 


11. Outlawry in felony reverſed becauſe 
it appeared on the writ of proclama- 
tion and the return to it that the per- 

ſon indicted was outlawed aſter a day 
had been given him in court, and 
before ſuch. day arrived, An 
v. The King, (in error,) M. 30 G. 3. 
a iin. 499 

12. A perſon outlawed on an inditment 
for ſheep-ſtealing is ouſted of clergy 
by 14 G. 2. c. 6. J 1.3 © outlarery” 
being a ** convidion”” within the mean- 
ing of that ſtatute, See Convic- 
Tion II. 5.] iv. 521 

13. The writ of capias utl. and the ſne- 
riff 's return to it, ought 10 be filed 
with the clerk of the exigents. 

Reynolds v. Adams, H. 30 G. 3. 
| w, 578 


4 


: | 


PARTNERS. 

1. One partner cannot bind the other 
partners by deed, Harriſen v. Ruſh- 

vil. 207 


29 


appear that no partnerſhip exiſted at 
the time of the contract, no ſubſequent 
act by any perſon who may afterwards 
become a partner (not even an. ace 
knowledgment that be is liable, or 
his accepting a bill of exchange drawn 
on them as partners for the very 
goods) will make him liable in an ac- 
tion for goods ſold and delivered; 
though he will be liable in an action 
on the bill of exchange. Saville v. 
Robertſon, T. 32 G. 3.- iv. 720 
4. Where the conſignee of goods (ta 
whom the bill of lading was indorſed 
in blank) aſſigned it over as a ſecurity 
for acceptances given by the aſſignee 
not amouniing to the value of the 
goods, and afterwards they became 
partners in the goods by an agree- 
ment between them that the profits 
and loſs ſhould be equally divided, 
but the firſt was to ſtand guarantee to 
the other for the ſolidity of the factors 


by whom the goods were to be fold; 


and it appeared by the agreement that 
the conſignor had not been paid for 
the goods, the aſſignee of the bill of 
lading cannot maintain trover againſt 
the confignor, if he [top the goods i» 
tranſitu on the inſolvency of the con- 
ſignee, for one partner cannot recover 
thoſe goods which the other could not. 


Salomon V. Niſſen, M. 29 C. 3. 


1. 67 
[Aud fee tit. BiLLs or LapinG * 
5. An action cannot be maintained by 
ſeveral partners for goods fold by one 
of them living in Guern/ey, and packed 
by him in a particular manner for the 
13 | putpoſo 
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134 PARTNERS. 


. purpoſe of ſmuggling, though the | 
other partners who reiided.in England 
knew nothing of the ſale; for the act 
of one is in this reſpect the act of all; 
and it is a contract by ſubjects of this 
Country made in contravention of the 
laws: this caſe muſt be conſidered in 
the ſame light as if all the partners 

reſided in England, Biggs & al. v. 
Laurence, at. , - Nils 454 
[And fee Waymell v. Reed, title As- 
SUMPSIT II. g.: and Clugas v. Pe- 


Pexar Acriox. 


bound by the payment of money, 
though by miſtake, is where it is paid 
into court under a rule. Malcolm v. 
Fullarton, M. 29 G. CO 2x7 HY 11.645 
5. Payment of money into court 1s only 
an acknowledgment by the defendant 
that the plaintiff is entitled to recover 


clude him from taking any objeQion 
to the action beyond that ſum z though 
unleſs ſuch ſum were paid, ſuch ob- 


naluna, title SMUGGLING.| 
6. One of two partners applied truſt- 
money in the trade with the privity of 
the other partner; afterwards they 
ſeparated, and the partnerſhip eſſects 
were aſligned over to the firſt, who 
took on him the debts : this was held 
to be no payment in diſcharge of the 
© ©ther partner, but both were liable to 
make good the truſt-money. Smith 
| 9 5 
7. Where money is owing to two part- 


paid to a third perſon, the ſurviving 

partner may maintain an action for 
money had and received in his own 
Tight, and not as ſurvivor. Smith 

V. Barrow, E. 28 G. z. 1. 476 
[ And ſee title Ass uuSsIT VI. 19.] 


ners, and after the death of one it is | 


PAYMENT or MONEY 1xTo 
CourrT. | 


1. If the Court ſee reaſon to ſuſpect 
that a gui tam action is proſecuted 
merely for the iſſue money, they will 
on motion permit it to be paid into 
court to abide the event of the ſuit. 
Parker qui tam v. Macfarlan, H. 29 
8 | MM 437 
2. The plaintiff having declared on a 
bond dated in 1775, for 24co J. pro- 

: clamation-money of North Carolina, 
- averring that it was of a certain value, 
the Court wou'd not permit the de- 
© fendant to pay the 2400/7. proclama- 
tion - money into court in the year 
1792, when the proclamation- money 
had become depreciated, c. Cum- 
ing v. Monro, M. 33 G. 3. v. 87 
3. The Court will not permit a defend- 
ant to pay money into court in an ac- 
tion againſt the ſheriff for a falſe re- 
turn to a fl. fa, Bowles v. Fuller, T. 


jection would be a bar to the plain- 
tiff 's action. Cox and another, Executor. 
of Shultz, v. Parry, M. 27 G. 3. 

ä 3 i. 464 

6. dete, money into court, where the 
demand 1s for unliquidated damages, 
by a judge's order after plea pleaded, 

is irregular; but if the plaintiff take 


irregularity, and cannot afterwards 
have a verdi& unleſs he recover more 
than the fum paid in. - Griffiths v. 
Williams, B. 27 G. z. 1. 710 


PENAL ACTION. 


1. The exceptions in the enacting clauſe 
of a ſtatute, which creates an offence 
and gives a penalty, muſt be negatived 
by the plaintiff in his declaration. 


Spieres v. Parker. i. 141 
2. Not ſo where they are contained in 4 
ſubſequent proviſo, 1. 141 


3. Nor if they are contained in a ſub- 
ſequent ſtatute, in which caſe the de- 
defendant muſt ſhew, by way of de- 
fence, that he comes within ſuch ex- 
ceptions, R. v. S. Hall, T. 26 G. 3. 

8 | 3.348 

4. And where a proſecutor in his in- 
formation negatives ſome of the ex- 
ceptions which he need not, they may 
be rejected as ſurpluſage. i. 322 
See alſo tit. Conviction VII. 3, 4.3 
and Gill v. Scrivens, title Sr AT ur E.] 

5. Where a ſtatute gives accumulative 
damages to a party grieved, it is ſtill 
but a civil remedy, Mcadgate v. 
Knatebbull, M. 28 G. 3. i. 154 

6. The ſtat. 21 Fac. 1. c. 4. only ap- 
plies to thoſe penal ſtatutes on which 
proceedings may be had before the 
juſtices of aſſiſe, juſtices of the peace, 
Sc. Leigh g. t. v. Kent, T. 29 G. 3. 


iii. 362 


237 C. 3. vii. 335. 


7. The 


ee eee ee tulle 


the ſum ſo paid; but it does not pre- 


the money out he thereby waives the 


4 


2 135 


PENAL ACTION, 


1 got 7. . Court ll give hows to _ ' PERJURY. | | 
| pound in à penal action alter Verdict. | To found an inditment for perjury 
is paid | Maughan q "Es Walker, H. 33 _—_ 98 thde requiſite ORIG are os 
om v. i 3 5 the oath muſt be taken ina judicial pro- 
mg — nan etanagualtathe, {SE yr er pr 
s on] of prot and it mn material to the queſtion. 
= wo - riff 's officer for a penalty on ſtat. 32} , epending, and falſe." R. v. Eg Het, 
G. 2. c. 28. /. 12, though a ſimilar M. 26 C 1. 69 
er adtion has been commenced againſt re ate 1 pa 
* | the ſheriff for the ſame offence. Pe. 2. Perjury may be aſgned on an aff- 
ection chell v. Layton, E. 28 G. 3. i. 512 davit of an attorney of the court 
hongh, 9. But after verdicts in both actions, the | made in anſwer to a charge exhibited 
b - Court will ſtay the proceedings in | again him in a ſummary way -for 
plain- both on paying one penalty, and the having ia his poſſeſſion blank pieces 
yrs colts in one action. ii, 712 of paper with affidavit ſtamps, and the 
372 10. A diſcontinuance is cured by the fignatures of a. Maſter extraordinary 
464 appearance of the party by flat. 32 in Chancery and another perſon at the 
re the Hen. 8. c. 30. in penal as well as civil | bottom of the papers. R. v. Crofiley, 
ages, actions. Humble v. Bland, (in error,) T. 37 C. 3 3 9 
aded, E. 35 G. 4 vi. 255 3» It is no objection to ſuch an indict. 
take 11. If the jury find a verdict for the ment that it is not ſtated where the 
2s the plaintiff with one penalty generally in | court was holden when the original 
vards a penal action, and the plaintiff apply | application was made, or when the 
ts it to one count, he cannot afterwards | rule was made calling on the defend- 
2 apply it to another, though the former | ant to anſwer the charge, a ſufficient 
710 be bad in law, and though the evi- venue being laid on the fact of taking 
"7 dence would have warranted the ver- the falſe oath. 15. vn. 315 
5 dict on any other count. Holloway | 4. In the indictment there muſt be an 
q. t. v. Bennet, M. 30 G. 3. iii. 448 | allegation of time and place, which are 
lauſe 12. It appearing that the bill in a penal | ſometimes material and neceſſary to 
Fence action had been taken off the file, the | be laid with preciſion, and ſometimes 
tived Court permitted it to be ſupplied from | not. | 9 = 
YON. a copy taken by the plaintiff himſelf, | 5. Where time is not material, it nee 
140 Petrie v. Benfield, M. zo G. z. not be poſitively averred, and if un- 
” f ' ii. 476 der a videlicet, may be rejected. 
ſub- | i 6. It is not neceſſary to ſet forth in an 
de- PENALTV:—[and.ſce tit. Box p III.] inditment for perjury ſo much af 
de- The ſtat. 8 Fg V. z. c. 11. % 8. which | the proceedings of the former trial as 
” enacts, that in actions on any penal will ſhew the materiality of the queſ- 
* ſum for non- per formance of cove- tion on which the perjury is aſſigned; 
322 nants, c. the plaintiff zay aflign as it is ſufficient to allege generally that 
2 many breaches, c.; and if judg- | the particular queſtion became a ma- 
nn ment ſhall be given for the plaintiff on terial queſtion. v. 318 
my »:hil dicit, the plaintiff may ſuggeſt on | 7. By ſtat. 23 G. 2. c. 11. the profe- 
1 the roll as many breaches, We. as he | cutor need only ſet forth in the indict - 
+ ſhall think fir, upon which ſhall iſſue | ment the ſubſtance of the offence 
By a writ to ſummon a jury, before the | charged, and by what Court, or before 
Bill Juſtices of aſũſe, Fc. to inquire, Sc. whom the oath was taken, (averring 
and to aſſeſs the damages, Sc.“ is ſuch Court, Sc. to bave competent 
Fas compulſory on the plaintiff, and he authority to adminiſter the ſame, ) c. 
15+ cannot enter up judgment tor the | without ſetting forth the commiſſion 
Fa whole penalty on a judgment by de-| or authority of the Court, &c. 
= fault, as he my have done at com- | v. 317 
en mon law. Roles v. Roſewell, H. 34| 8. In an indictment for perjury commit- 
* E. 3. v. 538. ; — and Haray v. Bern. ted at the admiralty ſeſſion, where 
. 50 * V. 540] the commiſſion was directed to A., B., 
i b . © "and 


and C., and others not named, of 
hom A., B., and C. were among 
Sthers 0 be one; the Court will take 
it 40 mean that, if either of the per- 
ſons named of the quorum were pre- 
ent, it would be ſufficient. R. v. 
Doculin, T. 33 G. 3. v. 311 
9. In ſoch caſe it is not neceſſary to ſet 
but the commition in the indictment. 
eee oe v. 317 
10. But where the proſecutor in perjury 
undertakes to ſet out in the indictment 
more of the proceedings than he need 
under the ſtat. 23 G. 2. c. 11., he muſt 
ſet them forth correctly. v. 317 
11. Stating that at a court of admiralty 
ſeſſion J. K. was in due form of law 
tried upon a certain indidment then and 
_ there depending againſt him for murder, 
and that at and upon the ſaid trial it 
then and there became and was made a 
material queſtion whether, &c., are 
ſufficient averments that the perjury | 
was committed on the trial of F. K. 
for the murder, and that the que ſtion 
on which the-perjury was aſſig ned was 
material = "ny trial, v. 317 
12. A complaint having been made ore 
tenus by 2 ſolicitor before the Chan- 
cellor in the court of Caancery, of an 
arreſt in returning home after the 
hearing of' a caule, the indictment 
Rated that ** at and pon the hearing of 
the ſaid complaint the defendant de- 
poſed, c.; this is a iufficient averment 
that the complaint was beard. i. 70 


13. The complaint of the defendant be- 
ing that he was taken before he got to 
his owa houſe in the pariſh of S'. 
Martin in the Fieids, innuendo his 
houle in the Faymarket in St. Mar- 
ting, Kc. The innuendo is only a 
more particular deicription of the 
ſame houſe, and good. i. 70 


T4- The cath being that the deſendant 
was arreſted upon the fteps of his 
own door, an mmruendo that it was the | 
outer door is good. 1. 70 
ts. An indiq ment for perjury aſſigned 
%% ib an affidavit wore ee the bart 
of B. K. need not ſtate, nor is it ne- 
. cefjary to prove, that the affidavit was 
filed of record or exhibited to the 
Court, or in avy manner uſed by the 


party. vil, 315 | 


"PEW; 
W. -I. lg Bringer. 


1. A perſon may preſcribe for a pew in 
the chancel of a church. Griffith v. 
Matthews, T. 33 G. 3. v. 297 


2. There cannot be a gift of a pew to a 
man without a faculty. Rogers v. 
Boots. J. 4il, #. 
. Poſeſon alone of a pew in a church, 
g — h for above 8 76 5.90 not 
a fuficient title to maintain an action 
on the caſe, even againſt a wrong - 
doer, for diſturbance in the enjoy- 
ment of it; but the plaintiff muſt: 
prove a preſcriptive right, or a fa- 
culty, and ſhould claim it in his de- 
claration as appurtenant to a meſſuage 
in the pariſh. Stocks v. Boath, M. 27 
G. 3. > ab 

4. But poſſeſhon for 36 years, where the 
pew is claimed as appurtenant to a ne- 
/uage, is a good preiumptive evidence 
of a faculty. Rogers v Brooks & Ur. 
M. 24 G. 3. B. KE. 1. 431, 1. 
5. So uninterrupted poſſeſſion of a pew 
in the chancel for 30 years, unex- 
plained, is preſumptive evidence of & 

preſcriptive right to the pe in an ac- + 
tion againſt a wrong-doer, v. 297 
6. But that preſumpuon may be rebut-. 
ted by proof that prior to that time 
the pew had no exiitence, _ v. 297 
7. A faculty to a man .and his heirs is 
bad. Stocks v. Booth, M. 27 G. 3. 
? i. 432 
8. If a faculty be annexed to a meſſuage, 
it may be transferred with the meſ- 

| ſuage to another perſon. i. 431 
9. There may be a faculty for exchang- 
ing ſeats in a church. i. 431 
10. Treſpaſs will not lie for entering 
into a pew, becauſe the plaintiff has 
not the excluſive poſſeſſion, the poſ- 
ſeſſion of the church being in the 
parſon. i. 430 


PHYSICIAN. 


1. A pbyfician cannot maintain an ac- 
tion for his fees. Chorley v. Bolcot,. 
Nn Gy iv. 317 

2. A doctor of phyſic, who has been 
licenſed by the college of phy ſicians 
to praQtiſe phyfic in Landon and within 
ſeven miles, cannot claim, as a matter 


yl c5ght, to be examined by the college 
; | * 


| mar. 7, 27 G. 3. 


PEW. 


| low of the college. R. v. The Pre- 
Sident and College of Phyſicians, E. 37 
S Vi. 282 


3. The college of phyſitians, who have | 
power by their charter (confirmed by | 


act of parliament) to make bye-laws, | 
haye made bye-laws reſpecting the 
_ qualifications of perſons to be admitted 
into the college ; by them it is or- 
dained that no perſon ſhall be admit- 
ted into the claſs of candidates before | 
admiffion into the college, unleſs he 
bas taken a degree of M. D. at Oæ- 
ford, Cambridge, or Dublin, except in 
two caſes; iu one of thoſe caſes the | 


preſdent may propoſe once in every | 


other year a doctor of phy ſic of a cer- 
tain ſtanding, and if he be approved 
by the college, he may be admitted a 
fellow; in the other aay fellow may 
propoſe a doctor of phyfic of a certain 
age and ſtanding, and if approved at 
certain meetings he may be admitted 
a fellow: held that theſe were rea- 
ſonable bye-laws, vii. 282 


PLEADING, 


1. Bankruptcy :— ſand fee alſo title 
BAN KK VT IV.] 


1. A plea of bankruptcy given by ſtat: 
5 C. 2. c. 30. J 7, muſt ſtate that 
the cau/e of action accrued before the 
bankruptcy; ſtating that au indenture, 
on which an action of covenant is 
brought, was executed prior to the 
bankruptcy is not ſufficient, Charlton 
v. King, H. 31 G. z. iv. 1 6 


2. A plea of bankruptcy need not be 
ſigned by council. Leigh g. t. v. Men- 
teiro, M. 36 G. 3: vi. 496 

3. A declaration in a ſcire facias by the 
aſſignees of a bankrupt, ſtating that 
he became a bankrupt witnIn the 
meaning of the ſtatutes, &c. and that 
his s and effects were afterwards 
in due manner affigned to the plain. 
tiffs, is ſofficiently certain, without 
alleging that the party was declared a 

bankrupt, or that his effects were aſ. 

- ſigned by deed. Winter v. Kretch- * 


ü. 45 


— 4 4 i 
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1. Where the fame plea may be pleaded 
nnd the ſame judgment given on two 
counts, they may be joined ia tho 
ſame declaration. Brown v. Dixon, 


7. 26 G. 1. 1. 4274 
2. Affunpfit and trover cannot be joined, 
| 1. 277 


3. But to a declaration againſt a com- 
mon carrier, upon the cuſtom of the 
realm, a count in trover may oe 
added.. : i. 27 

4. In debt for goods ſold and delivered, 
the plaintiff declared that the defend- 
ant ar Weſtminſter in the county of Mid- 
dleſex Twas indtbred to him in a cer- 
tain ſum for goods ſold and delivered, 
without alleging an expreſs contract 
and place where ſuch contract was 
made: upon ſpecial demurrer for 
theſe cauſes, the Court held the con- 
tract and venue well laid. Emery v. 

Fell. T. 27 G. 3. . 28 
. In a/ſumpfit brought by an admini- 

# ſtrator 7 3 the promiſe may 

be laid to have been made to the firſt 

adminiſtrator. Hirft v. Smith, F. 37 

G. 3. | vii. 182 


| 6. It is not neceſſary in a declaration on 


a bill of exchange to aver that the 
maker delivered it: it is ſufficient to 
ſtate that he made it. Churchill v. 
Gardner, E. 38 G. 3. vü. 596 
7. If one of ſeveral part- Owners of a 
chattel ſue alone, the defendant can 


only take advantage of the objection 


by a plea in abatement, even though 

the defect appear on the declaration. 

Addiſon v. Overend, T. 36 G. 3. ;— 

[and fee title ABATEMENT TV, 72 
8 a v1. x 


8, A declaration, entitled generally of 
the term, relates to the firſt day of 
the term; and the promiſes and 
breach, being laid on the firſt day 
of the term, may be preſumed to have 
been made before the delivery of the 
declaration; becauſe by a reference to 
the ancient practice of declaring ore 
tenus, the declaration cannot be ſap- 


poſed to have been delivered till the 


fitting of the Court on that dax. 
| Pugh v. Revinfn, H. 46 C. 3. 
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9. A declaration muſt he intitled of the 
term when the writ is returnable, 
though in certain caſes accordirg to 
the practice of the court it need not 
actually be filed till the next term; 

ſo that in theſe latter caſes the plain- 
tiff cannot recover any demand ariſ- 
ing after the term when the writ is 
returnable, though before the declar- 


ation is actually filed, Smith v. Mul- 


ler, E. zo G. 3. i, 624 


III. Departure. 
1. Replevin for taking the plaintiff's 
goods and chattels, to wit, a lime-kiln; 
avowry for rent ; plea in bar that the 


lime-kiln was affixed to the freehold ; | 


the Court held the plea in bar bad, 
becauſe it was a departure from the 
declaration, which had treated the 
lime-kila as a chattel, MNiblet v. 
Smith, H. 32 G. 3. iv. 504 
2: To debt on an annuity- bond the de- 
fendant pleaded no ſuch memorial as 
the ſtatute requires, to which plaintiff 
replied that there was a memorial 
which contained the names of the par- 
ties, Oc. and the conſide ration for 
which the annuity was granted; the 
defendant rejoined that the conſider- 
ation was untruly alleged in the me- 
morial to have been paid to both 
obligors, for that one of them did not 
receive any part of it: the rejoinder 
was held bad ; firſt, becauſe it was a 


departure from the plea ; ſecondly, | 
| becauſe the ſact alleged reſpecting the 


memorial did not contradict the re- 
plication, for the conſideration might 
have been paid to the other obligor 
on account of himſelf and the co- 
obligor, or to a ſtranger for them 
both. Praed v. The Ducheſs of Cum- 
berland, E. 32 G. 3. iv. 585 


IV. Double Plea. 

The ſtat. 4 Ann. c. 16., which allows 
double pleading, does not extend to 
penal adtions. Heyrick v. Foſter, 7. 
32 G. 3. | Iv. 701 
V. Heir, Plas by. 

1. A plea by an heir at law who was 


ſued by an obligee of his anceſtor, 
that he claimed to retain a certain 


.. fum for money laid out in repairing 


PLEADING 1I.—VII. 


the premiſes, cannot be ſupparted. 
| Shettlewarth v. Neville, M. 27 G. 3. 


| : 1. 454 
2. 24. Whether neceſſary repales thigh | 


# 2 


be ſo pleaded? de e 5. + / 


VI. Nor guilty. 


1. Q. Whether no! guilty may be plead. 
ed to an action of debt on a penal ſta« 
tute? Coppin g. t. v. Carter, M. 

. ; i. 462 


not guilty may be pleaded as well as 


nil debet. i. 452 


VII. Plea is bar. 


1. Tt is no bar to an action of afſump/it 
that there was a former action of a/ſſump- 
fa between the ſame parties, in which 
the plaintiff recovered one demand, 
and might alſo have recovered the 
preſent demand; if in point of fact the 


preſent demand were not the ſubject 


of inquiry in the former action. 
 Seddon v. Tulop, E. 36 G. 3. vi. 607 
2. Aliter, if the preſent demand were 
inquired into in the former action. 7b, 
3. A ſuperſedeas obtained after judgment 


cannot be pleaded in bar to an action 


on ſuch judgment. Topping v. Ryan. 

1. 27 
4. 4. gave B. a bond to ſecure an — 
nuity, and before any payment be- 
came due A. lent B. a ſum of money; 
on which it was agreed that B. ſhould 
retain the payments of the annuity as 


| they became due till that ſum was diſ- 


charged; then B. became a bank- 
rupt ; and the agreement to retain 
was held a good plea to an aclion 
on the bond by B.'s aſſignees for the 
payments accruing after the bank- 
ruptcy, being equivalent to a plea of 
folvit ad diem, Sturdy v. Arnaud, E. 
o S. 3. iii. 899 

5. A plea that the plaintiff and defend - 
ant agreed to ſettle all matters in dif- 
pute, and to bind themſelves in a pe- 
nalty not to ſue each other, is a bad 
15 as it does not amount to ſatiſ- 
action. James v. David, H. 33 G. 3. 

i v. 141 

6. Plea to unt, that the e 
who was the payee of a promiſſory 
note, indorſed it to the plaintiff © for 


and 


2. Upon a devaſtavit againſt executors 


_ — vr 
a a 58 1 


woos "oy: "8: ** | * Haile f i iWon 
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and account of” the ſaid debt, is a 
good plea, Kear/lake v. Morgan, H. 


$$.) 2 Po Fl 
7. To a debt on bond conditioned for 
the payment of a certain ſum at acer- 
tain day, defendant pleaded that by 
articles of agreement between the 
' plaintiff, her falter, and the defendant, 
the intereſt of the money was to be 
paid to one of the ſiſters upon an event 
which had happened; but as the plea 
did not allege the payment of the in- 
tereſt accordingly, it was holden bad, 
Baldee v. Elers, E. 33 G. 3. v.250 


VIII. Preſcription, or Uſage ; Made of 
Puliading: [ana ſee poſt XII. and title 
Us act: N . 


1. In an action on the caſe for not * 


pairing a private road leading through 
the defendant's cloſe, it is ſufficient 
for the plaintiff to allege that the de | 
fendant, as occupier of the cloſe, is 
bound to repair, Riger v. Smith, T. 
230 Te te => : iii. 766 


2. But a «efendant, who preſcribes in | 


right of his own eſtate,, mutt fer forth 
the eſtate in right of which he claims 
the privilege. To iii. 766 
3. A plea of preſcription for common in 
a que eſtate is good after verdict, 
though it be not in æxpreſi terms alleged 
that the owners of the eſtate have uſed 
it from time immemorial. Clarke v.. 
King, E 29 G. z. iii. 147 
4. In pleading a right to enter a com- 
mon to dig for and carry away ſand 
and gravel for the repairs of a houſe, 
it is nes eſſary to allege that the houſe 
was out of repair, that the party en- 
- tered for the purpoſe of digging for 
and carrying away ſand and gravel 
for the neceſſary repairs of that houſe, 
and that the materials were uſed for 
that purpoſe. Peppin v. Shakeſpear, 
F. 36G. 3. ü vi. 748 
5. A charter of V. 3. granted to the 
town of Liverpool, directs that the 
common- council men ſhall be elected 
in ſuch manner as was uſed before a 
former charter of Car. 2.; the de- 
fendant, to a quo warrants information 
for exerciſing the office of common- 
counci! man, pleaded, that before the 
. Charter of Car, 2. the mayor, bailiffs, 
and burgeſſes, uſed to elect (except 


at thoſe times when there was any 
| bye-law to regulate the mode of 
election); it was held that the plea 
was bad, becauſe it did not thew 
what was the uſage in fact before the 
charter of Car. 2. R. v. J. Birch, 
Enie, iv. 608 


IX. Profert. 

1. A deed may be pleaded as loft by 
time and accident, without profert. 
Read v. Brukman, E. 29 G. 3. 

| : ini. 151 

2. Or deſtroyed. Totty v. Neſbitt, T. 24 
G. 3. ni. 153, 2+ (c): but if it appear 
by the record that defendant had oyer 
of a copy only, it is error. Matteſon 
V. Attinſon, E 27 G. 3» ili. 153. *. 

[See PRacTice XVI.] WS 


X. Replication, 


1, Where a replication denies the wh 
| ſubſtance of the plea, there the plain- 
tiff may tender iſſue, and conclude to 
the country; though, indeed, there 
are exceptions to that rule, where the 
replication is proper either way: but 
where the plaintiff ſelects one out of 
ſeveral facts in the plea, he may tra- 
verſe that one, and conclude with a 
verification. ii. 442=4 : [and ſee iii. 

426. „ we 
2 25 * plead to debt on bond 
that plaintiff won money of him at 
cards, and that the bond was given 
for ſecuring payment of it; to which 
the plaintiff replies that it was given 
to ſecure the payment of money juſtly 
due, and not for ſecuring the payment 
of money won; the replication may 
either conclude to the country, or 
with an averment. - Hodges v. Sandon, 
E. 28 6. 3. : 5 85 ii. 439 
3. To a plea to ſcire facias againſt bail 
that the principal died before the re- 
turn of any ca. /a., a replication ſtating 
a particular ca. a., and that the prin- 
cipal was alive at the return of that 
ca. /a., muſt conclude with an aver- 
ment: for the ca. /a. in the re- 
plication. is new matter; and, by the 
rules of pleading, whenever new mat- 
ter is introduced, the other party muſt 
have an opportunity of anſwering it, 
Henderſon V. Withy, T7. 28 G. 3. 
| | "KS u. 576 
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4. In replyipg to a plex of infancy, the 
4 3 plea 


5 muſt ſhew erough in his re- 
© plication to maintain every part of the 
"declaration, Trueman v. Hur, M. 
r 8 | i. 40 
$- It is a common rule that a repli- 
cation, when entire, which is bad as 
to part is bad as to the whole: (ſee 
© 3, 40.) but the rule cannot apply to 


any caſe where the objection 1s merely | 


on account of ſurpluſage. Therefore 
where the replication Rates matter 
ſufficient for the plaintiff to maintain 
his action, even though it ſtate ſom e- 


thing afterwards which is inaccurate, | 


the whole is not vitiated. iii. 374 


6. Toa quo wwarranto information the | 


defendant derived a title in his plea to 


the office of a burgeſs under a cuſtom | 


for the common: council to admit ad 


&bitum any perſon of the age of 


twenty one whom they choſe; the 
- Proſecutor, after denying that cuſtom, 
_  Feplied that po perſon was entitled to 


de admitted but in right of fſervitude, | 
- and that the defendant bad not ſerved | 
a ſeven years“ apprenticeſhip; re- 


Joinder ftating the ſpecial circum- 
$ances under which be had ſerved: 
on a demurrer to this rejoinder, be 
cauſe it was a departure from the 
plea, the Court held the replication 
Aſelf to be bad, as immaterial to the 
title in the plea; and gave judgment 
lor the defendant, KR. v. Knight, M. 
32 G. 3. iv. 419 
XI. Title, 
1. When a plaintiff in poſſeſſion brings 
an action on the caſe againſt a wrong- 


doer, it is ſufficienttodeclare generally, | 


without diſcloſing any title : but when 
a defendant julltfies under a right, it 


muſt be ſet out ſormally in the plea. | 


Grimftead v. Marlewe, T. 32 G. 3. 

\ iv. 718 
2. An averment in a declaration on ſtat. 
- 11 C. 2. c. 19. / 3. to recover double 

the value of 5 removed in order 
80 prevent a diſtreſs, that 57 l. was, 
dur for rent before the goods were 
removed, need not be preciſely proved. 
as laid with reſpect to the ſum. Gawrin- 
. wet v. Phillips, E. 30 G. 3. wi. 643 
4+ The rule is that it a plaintiff allege | 
any thing which forms 4 confiituent 


' PLEADING XXI. | 
correctly: but here it wad immaterial 


to tate whatthe rent was, and there- 


* 


' trads there the whole of the contract 
muſt be proved which is ſet out. 


. 646 

5. The ſame of records. 15. 
| | oy 

XII. Traverſs, 


1. If totreſpaſs in the common called 


A. the defendant plead that A. and 
B. commons lie open to each other, 


and then preſcribe for a right in both 


commons, the plaintiff muſt traverſe 
the whole preſcription, Merewvooid v. 
Wed, H. 31 G. 3. iv. 157 


2. For all preſcriptions are entite, and, 
when pleaded, the adverle party can - 


not deny a part only, but muſt deny 
the whole. 5 iv. 157 
3. Plea (to treſpaſs) that an ancient 
meſſuage and 12 acres of land werg 
| ag: parcel, and a cultomary 
tenement, of the manor of 4.; and 


« that from the time whereof, Ge. 


| the cuſtomary tenant of the ſaid. cuſ- 


tomary tenement for all the time 


aforeſaid has had right of common, . 


Sc.“ A replication traver/ing the cu/> 
tom does not admit the antiquity of the 
 meſſuage; but the plaintiff may prove 
that it was built within 20 years, and 
not upon the ſcite of an ancient houſe. 
| Dunflanv. Trefider, M. 33 G. 3. v. 2 
4. To treſpaſs for fiſhing in the plain- 
tiff's filhery, the da 
that the place is an arm of the ſea in 
which every ſubject has 2 right to 
fſh; the plaintiff in his replication 
claimed an excluſive right by pre- 
ſcription, traverſing the general right; 
held that the defendant ought to take 
1ffue on the traverſe, and not to tra- 
verſe the preſcriptive right claimed 
by the plaintiff; for the firſt traverſe 
is a material one, and will put in iſſut 
the true queſtion in diſpute between 


i (ns V I I 


Richardjon, M. 32 G.3, iv. 437 
5. To debt on bond dated 2oth July, 
conditioned for repayment of the 
principal with intereſt at 5 per. cent. 
from 24th [Zune preceding, defendant 
pleaded that there was a corrupt 


zart of bis title, he mult ſet it out 


| agreement between plaintiff and de- 


fendant | 


fore it need not be proved. ii. 645 
4. But with reſpe& to actions on con. 


that there is a cuſtom in the manor 


ndant pleaded 


the parties. Orſerd (Corporation) v. 


wy > WF of IE EE EO Ba EE EY 


being material. vi. 460 


alle, hene. u bad; for wall 


. fondant that the former ſhould lend 
the principal ſum on. 20th uy, to be 
repaid with intereſt from 24th June 
preceding, which exceeds legal in- 
tereſt, and that the bond was given 
ia purſuance thereof; the plaintiff, 
in his replication, traverſed the cor- 
- rupt agreement, and defendant de- 
murred; judgment was given for 
the plaintiff, becauſe the demurrer 
admitted the non- exiſtence of any 
corrupt agreement. Grimaud v. 
Barrit, M. 36 G. 3. Vi. 460 


XIII. Videlicet— [and fre Ix Dbier- 
MENT IV. 4. MAN DAs IV. 4. 3 
and PERJURY 5. ] 

. Where any thing is pleaded under a 
eidelicet, the party is not concluded 
by it; „rut, where there is no wide- 
licet. Symimons v. Knox, H. 29 G. 3. 

| 155 ii. 68 

2. The want of a wide/icer may in ſome 
caſes make an averment material, 
which would not otherwiſe be ſo: 

but the addition of 'a viablicet cannot 
render a material averment imma- 
terial. Grimwocd v. Barrit, M. 36 
hs | vi. 460 

3. In an action on a bond, the defendant 
muſt ſet forth in the plea the ſum 

really due on the bond beſore he is 


Pon (Ovenaners). 41 


mee aro yo execats, a judhc 
act, they muſt meet and 'execure 
together. un 
5. But overſeers need not be appointed 
by one and the ſame inſtrument. 


1. 

6. An appointment of e Rk 
in October, for a er next eoſuing 

the date, is good, becauſe it ſhall ibe 

underſtood to be the overſeer's year. 

i. 305: and R. v. J. Barder, T. 28 

C ds 

7. The pariſhoners (as well as the over - 
ſeers appointed) may appeal to the 
ſeſſions under ſtat. 43 El. c. 2. againſt 
the appointment of overſeers. X. 
v. Forreſt, H. 29 G. 3. iii. 

8. To ee any Aiſa of a Ni 15 
have ſeparate ovetſeers, it mult. be 
ſhewn to be a townſhip ; and that ths 
pariſh cannot have the benefit of Rat. 
43 Eliz., that is, cannot maintain their 
own poor as a poo gs - 376, 7 

9. Where a pariſh, conſiſting. of ſeveral 
townſhips, ſome of which maintain 
their own , poor, has immemorially 
had more than four overſeers, that is 
a proof that they cannot have the 
benefit of ſtat. 43 Elix.; and entitles 
each townſhip do have ſeparate.over- 
ſeers. . ; L236 - 

10. Wherever there is a conſtable there, 
Oc. there is a townſhip, i. 374 


entitled to ſet off any croſs demand on 11. Where a pariſh conſiſted of "two 


ſtat. 8G. 2. c. 24. 5. Grimwond v. 
*Barrit, M. 36 G. 3. vi. 460: [and 
ſee this Digeſt, tit. SST-Or T.] 

4. Such averment is traverſable though 
laid under a widelicet, ue averment 


POOR (Ovzrsetrs,o0r). i 

I, Appointment. | 
1. A woman may be appointed an over- 
ſeer of the poor, R. v. Alice Stubbs, 
5 . 28 G. LO a ii. 95 
2. The word /ub/antiat as applied to 
overſeers in ſtat. 43 Elix. c. 2, muſt be 


underſtood relatively. _ 1,395 
3. Where a diſtri contains only three 


houſes, the inhabitants of all three | 


may be appointed overſeers of the 
poor, notwithſtanding two of them 
ate labourers and por. ii. 395 

intment of overſeers by two 


ſeparate diſtricts, each of which im- 
memorially made a ſeparate rate, but 
the money when raiſed was blended 
together in one joint fund, though 
applied in certain proportions, and 
the ſeſſions did not find it as a fact 
that the pariſh could not reap the be- 
net of ſtat. 43 Elix. it was held that 
the diſtricts were not entitled to main - 
tain their own poor ſeparately, though 
fince the year 1648 they had con- 
ſtantly had, on the whole, more than 
four overſeers, ſome of whom were 
choſen ſeparately by the hamlet, add 
though the hamlet part had immemo- 
rially had a conſtable of its own,” and 
ſince 1509 certificates had been 
granted to and from the hamlet to 
third patiſhes, and orders of removal 
made to and from it. K. v. T. 
Newell, E. 31 G 3. . 266 

| 12. Where a townſhip had for ſixty or 

_ ſeventy years pat (and before, for 

* * Saf > 5 any 


any hing chat appeared to the con- 
— trary) had ſeparate overſeers, and 


-* maintained. its own. poor ſeparately 
From the pariſh at large, it was held 
that it was ſtill entitled to the ſame 
Privilege. R. v. the Inhabitants of 
Teigb, T. 30 G. 3. ii. 746 
13. An order of juſtices which appointed 


A., being a ſubſtantial houſeholder 


of the pariſh of B., to be overſeer of 
the poor for the hamlet of C. in the 
[ſaid pariſn, was confirmed generally 
at the ſeſſions with coſts ; and both 
thoſe orders were affirmed here. R. 
v. Morris, H. 32 G. 3. Iv. 550 


II. Accounts: [and fee Poor RaTg.] 
The accounts of an overſeer of the poor 
mould be ſettled at the end of the 
year; and if a perſon be appointed 
overſeer for four ſucceſſive years, and 
do not make any rate in the three 
+ firſt to reimburſe himſelf what he ex- 
pends in thoſe years, he cannot in the 
fourth year make a rate for that pur- 
pole. R. v. Goodcheap, H. 35 G. z. 
8 vi. 159 

POOR RATE. 


I. What Perſons and Property liable to. 
1. The occupier of land is rateable to 


the poor, and it is immaterial by what | 


tenure he holds it, or whether he has 
any title. i. 313: vii. 590—80 the 
bare poſſeſſion of perſonal property is 
evidence from whence the juſtices may 
draw the concluſion that the poſſeſſor 
- ſhould be rated. 1 
2. Perſonal property, if viſible, and 
yielding a certain annua] permanent 
profit, is rateable, R. v. Hogg. i. 727 
3. 50 that a houſe and engine for card- 


ing cotton, which are rented: as one | 


entire ſubject, and deſcribed by the 
eneral name of an engine-houſe, may 
rated. | 1. 727 
4, So may the profits of a weighing- 
machine houſe. R. v. St. Nicholas, 
_ Glouceſter, E. 27 G. 3. i. 723, n. (a). 
5+ Ships are rateable in the pariſh to 
which they belong. K. v. S. White, 
* 2 iv. 771 


6. But houſehold furniture is not. iv. 771 


7. Neither is money, whether at intereſt 
or not. iv. 771 
8. Nor the pay of officers in the navy, 
or of merchants' ſhips, 
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9. Nor the ſalaries of officers of the 


Iv. 771 


* 


cuſtoms, or merchants” clerks. iv. 771 


10. Nor an attorney in reſpect of the 
profits of his profeſſion,” R. v. Star- 


tifant, M. 37 G. 3. vii. 60 


11. Stock in trade 7 rateable when its 


value can be aſcertained. vi; 154 : 
and R. v. Darlington ([nhab.) Me 36 

G. 3. vi. 468: and ſee iv. 77 1 
12. The circumſtance of à perſon's 


having been rated for bis ſtock in 


trade one year is primd facie evidence 
that it is productive the next year, 
and if not contradicted by other evi- 
dence is ſufficient to warrant the 
juſtices to decide that it ſhould be 
then ratet. s 
13. The poſſeſſions of the crown, or of 
the public, are not rateable. ii. 372 
14. Stables remed by the colonel of a 
regiment by order of the crown for 
the uſe of the regiment are not liable 


to be rated. Lord Amber v. Lord 
Somers, E. 28 G. 3, ii. 


372 
15. But perſons holding houſes or lands 


under the crown, or under any ho- 
ſpital, for their own ſeparate bentfit, 
are liable to be rated. iii. 497 
16. The ranger of a royal park is rateable 
as ſuch for incloſed lands in the park 
yielding certain profits. Lord Bute 
v. Grindall, T. 26 G. 3. i. 338 
17. But he is not rateable for the herbage 
and pannage, which yield no profits. 

[ See pot No. 31.] i. 338 
18. The leſſee of a coal-mine is liable 
to be rated, though he derive no pro- 
fit from the mine, the mine being 
rateable property. R. v. Parrot, E. 
4 G. 3. : . 
19. A perſon entitled to toll tin and farm 
dues, (Which are certain portions of 


tin-mines,) is liable to be rated in re- 
ſpect thereof. R. v. St. Agnes, M. 
30 G. 3. ii. 480 
20. If A. has an excluſive right of uſing 


a way-leave over land which he holds 


in common with B., paying B. a cer- 
tain ſum yearly, and has the privi- 


lege of uſing a way- leave occupied 


by C., paying him ſo much per ton 
for the goods carried over it, A. is 


not liable to be rated in reſpect of 


either of ſuch way leaves, they bein 
mere eaſements. R. v. Jolliſe, 2 


28 G. 3. | d vein ii. 90 


| 21, Qu. 


the tin raiſed by the ad venturers in the 


n6. The truſtees of a e. 
* 


_ - that the ſhares of the proprietors ſhall 


28. If the owner of an houſe occupy 
part-of it, he is liable to be rated for | 


© 1, 4 Poon hes l 
21. Os.—Whether the oper of: the 


land, who receives a profit for ſuch 
way-leaye, is not liable to be rated 
for ſuch an increaſe of value? 


£ | ii. 90 
22. And where A. having granted to B. | 


a leaſe for years of way-leaves, (for 
the purpoſe of carrying coals,) and 
the liberty of erecting bridges, and 

| levelling hills over certain lands, B. 
made the waggon-ways,  incloſed 

them, thereby excluding all other 
perſons, erected bridges, and built 
two houſes on the land ſor his ſer- 

vants; it was held that B. was liable 
to be rated to the poor for * the 
ground called the waggon-way. N. 
v. Bell, E. 38 G. 3. vii. 598 


23. Fiſh are tithable by cuſtom; and 


the proprietors of ſach tithes are liable 
to be rated. R. v. T. Carlhen, T. 29 
G. 3. ji. 385 
24. Property is not rateable to the poor, 
unleſs there be ſome perſon in the 
beneficial occupation of it. iv. 730 
25. Therefore where by an act of par- 
liament the commiſſioners of à navi- 
gation were authoriſed to take certain 
tolls, the whole of which were directed 

to be applied to public purpoſes, it 
was held that the tolls were not rate» 
able to the poor, R. v. Salter's Load 

| Sluice Navigation, T. 32 G. OY 

| iv. 730 


houſe, of which no profit is made 
the pews, Oc. are not rateable. - R. 
v. Woodward, M. 33 G. 3. v. 79 


27. Lands purchaſed by a company, and 
converted into a dock, according to 
an act of parliament, which declares 


be conſidered as perſonal property, are 


rateable in proportion to the annua] | 


profiis. R. v. the Dock Company of 
Hull. 125 f i. 219 


the whole, unleſs there be a diſtin 
occupation of the reſt by ſome other 
perſon. R. v. St. Mary the Leſi, 
Durbam, M. 32 G. 3. iv. 


| iv. 477 
29. A perſon employed by the Philan- | 
. -» thropic Society to ſuperintend the 


- Children at annual wages, under an 


dwelling free. from taxes, Ar, with 


certain other perquiſites, and who 
may be diſmiſſed at a minute*s warn 
ing on receiving three months? wages, 
is not rateable as the occupier of the 
bouſe provided by the ſociety, ſhe hav- 
ing no diſtinct apartments in the houſe 
but a bed-chamber, and her family 
not being allowed to live there. R. 
v. S. Field, E. 34 G. 3. v. 587 
30. A maſter of a free-ſchool, appointed 
by the minifter and inhabitants of the 
- pariſh under a charitable truſt, where- 


„ for the habitation and uſe of the 
maſter and his family, freely without 
payment of any rent, income, gift, 
ſum of money, or other allowance 
vhatſoe ver, for the teaching off ten 
poor boys of the inhabitants, is rate - 
able for his occupation of the ſame. 
K. v. Catt, T. 386 G. got vi 332 
31. Where the Seſſions found that the 
maſter gunner at Seaford was the oc- 
cupier of the battery-houſe there, 
which was the property of the crown, 
and from whence.he was removeable 
at pleaſure : it was held that the fag 
found of his being the occupier pre- 
cluded any other queſtion, and fixed 
his liability to be rated. R. v. Hurdis, 
M. 30 C. 3. 11. 497 
32. This Court is not precluded by the 
Seſſions ſtating in the caſe-** that the 
party rated is the occupiers”? from ex- 
amioing, into the - propriety of that 
concluſion, if the Se ſſions alſo fate all 
the circumſtances of the caſe, and 
deſire to have the opinion of this 
Court upon the whole. v. 587 
33. Every perſon is to be rated accord- 
ing to the preſent value of his eſtate, 
whether that value has or has not 
been increaſed by his own improve- 
ments, R. v. Maſt, H. 35 G. 3. 
| vi. 1 
34. A leſſee of lands ſhould be r 
according to the preſent value of the 
lands. K. v. Single, E. 38 G. 3. 
| vil. 549 
35. Anexemption in a private ſtatute 
12 Car. 2. of lands given to charitable 
purpoſes ** from all public taxes, 
charges, and aſſeſſments whatſoever, 
civil or military,“ extends to tbe 
; poor's Tate, 2. V. Fs Scott, g. 30 
0 ini. 602 


agreement that ſhe ſhall have « a 


0 G. 3» i 


by a bouſe, garden, e. were aſſigned 
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6. If a 


ThE © enen þ, MD: £7 550% 


2- A perſon ſhall be rated for profits, 
where they become due, not where 
they happen to be received. ii. 660 
2. Where a navigation ran from 4. to 
B. through ſeveral intervening pa- 
riſhes, and the tolls for the whole na- 


vigation were collected in theſe two 


3 the Court beld they might 


the whole amount according to the 
tion collected in each. R. v. 


o 


G..3. | | 
A barge· way and toll-gate in the 
1 Ce Hamptorwick, purchaſed by 
_ the city of London by virtue of ſtat.” 
17 C. 3. c. 18. {for completing the 


navigation of the Thames, and em- 


-powering the city to levy tolls and 
duties towards the charges of the na - 
«vigation,) was held to be rateable 
: for ſuch tolls as became due there, 
- - notwithſtanding the tolls were col- 
leced in another pariſh. R. v. Mayor, 
c. of London, M. 31 G. 3. iv. 21 
4. Where by a navigation act the pro- 
prietor was entitled to a toll of 4 s. per 
ton for goods carried from A. to B., 


or from B. to A., and to a propor- 


gionable ſum for any leſs diſtance ; 
and was alſo enabled to appoint any 
place of collection; it was held that 
the tolls for goods carried the whole 
voyage from A. to B. were rateable 
in B., though in fa& they are col- 
lected in a pariſh between A. and B.; 
becauſe the tolls become due where 
the voyage is completed. R. v. Page, 

- H, 32 G. 3. iv. 543 
5 Where a ſtatute ſays that a company 
ſhall not be liable to any rates which 
had not z/vally been aſſeſſed; that 
only means that they ſhall not have 
any other 4ind of rate impoſed on 


them than thoſe which were then | 


levied, but does not fix the proportion 
of the rate. Ii. 660 
r-rate be not publiſhed in the 
church on the Sanday next. after it is 
allowed, it is a nullity; and payment 
under it cannot be enforced, though 
there, be an appeal to the Seſſions 
which was diſmiſſed. R. v. New- 
combe, * G. 3» 


aſſeſſed in theſe two pariſhes ſor 


Aire ond Calder Navigation, M. 29 
ii. 660 


iv. 368 
IV. 3 '| 


larly publiſhed in che church; if Hat 
queſtion was not intended a 


ferred. | 


8. County juſlices cannot rate a patim 
within their juriſdiction, n aid uf an- 


other pariſh, lying within a 


which has an excluſive jur 


s an e iſdiction, 
though within the ſame hundred 

county. R. v. T. Holbeche, T. 32 
iv. 578 


G. 3. ä | 
9. e of a warrant of diſtreſs 


by .magiſtrates to enforce payment of 
a poor-rate is a judicial, not a mini- 
ſerial act ; they ought . firſt ro ſummon 
the party and hear what he has to ſay 
in bis defence, Harper v. Carr, E. 
37 G. 3. | Vu. * 
III. Appeals again, Quaſbing, &c. 
1. If a poor · rate be legal on the face 
it, though ſtated boy 1h made for Me 
gal, purpoſes, the Court will not quaſh 
the rate, but will leave the parties 
aggrieved toappeal againſt the allow- 
ance 8 1 — if the 
money be improperly applied. v. 34 
2. A private act, relati "bo Glouc . 
enables the overſeers, c. to mike a 
rate for the relief of the poor, and to 
include in it ſuch juſt and reaſonable- 
ſums as they ſhall be put to in the 
execution of their offices: they _ 
a rate, the title of which expreſſed it 
to be for both thoſe purpoſes ; and 
this Court would not quaſh it, though 
the ſeſſions on appeal ſtated in a caſe 
. that. it was partly made to pay a debt 
incurred by the late overſeers; the 
rate itſelf appearing on the face of it 


to be legal. R. v. Gloucefter (Mayor, 


Ec.) 7. 33 G. 3. v. 346 
3. Where a perſon is overcharged in a 
er San the Seſſions may relieve 


im on appeal, and amend the rate, 


by leſſening the ſum aſſeſſed on him, 
under ſtat. 17 G. 2. c. 38. K. v. 
Cheſpunt (Iabab.) T. 28 G. 3. ii. 623 
4. But if the name of any on be 
_ omitted. in the rate, the juſtices opght 
to quaſh the rate, and not amend it 
by adding his name. R. v. Madgern 
(Churchwardens), H. 27 G. 3. i. 625 2 


36 6. 3. vi. 468 3 3 
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On an appeal againſt. 
ys becauſe A. and B. were not rated for 
their ſtock in trade, the Seſſibns quaſhed | 


$ rs 2 


the rate, and: Rated that A. and B 


were i in poſſeſſion of ſo much ſtack in 


trade, fc. but that it was, nat proved 
at the Seſſions whether it belonged to 


A. and B., or Whether it produced Þ 
profit: Sis wo quaſhed the order 
* Nute (Labab. ) 


of Seſſions. 
M. 35 G. 3. 5 
6. The juſtices 1 are the proper 
judges of the equality of poor - rates; 
and the Court of B. R. will not inter- 
fere on the ground of their being un- 
equal, unleſs the, inequality be. mani- 
feſtly apparent on the rate. ii. 660 


7. Appeal agaiaſt a poor-rate muſt: be 


to the ſeſſions next after the allowance 
of it, R. v. J. Atkins, M. 31 G. 3. 
iv. 12 


8. And if at a ſubſequent ſeflions it be 


_ diſmiſſed for not having been made in 


time, and it be removed by certiorari 


into B. R., the Court will not go into 


any objection ng upon the face 
of it. iv, 12 
g- Notice of an appeal agaioſt a poor- 
rate muſt be given to the church- 
wardens or overſeers of the 77 5 
- making the rate, by Rat. 17 G. 2. c. 38, 
27 

10. But it is not neceſſary for the * 
lant to give notice to the perſon whole 
name is omitted in the rate. i. 627 


11. Treſpaſs will not lie for a diftreſs 
for non-payment of the poor-rate, if 

the objection to the rate be that it is 
made for fx months: if the party 
obj-& to the rate on that ground, he 
muſt appeal to the Seon Durrant 
v. Boys, H. 36 G. z. vi. 580 

12. If a party appeal eaſt a poor-rate 
on the ground that he has no rateable. 
Property in the pariſh, the reſpon- 
dents muſt firſt eſtabliſh their caſe. 
K. v. ieee 32 G. 3, 


POOR (Rotige OF). 


1 When relief is granted to a poor 


perſon, only ſuch perſon {and not any 
of the reſt | of the family) is obliged 
to 1 7 into the workhouſe, under Rat. 
9 C. 1. c. 2. % 4. R. v. Haigh, E. 
30 C. 3. ut. 637: [and fee Poor | 


655 


iv. 475 


© "I \ here 


WY 


W. . wan de red to 
paid weekly to a 2auper, it 1s is due at 
Pn beginning of ! R. Fe 


3. Under fat, 9 G. T. c:7! * Which 
enables the churchwardens and over= 
fers, with the conſent of the major part 
of the pariſhioners, to contract for the 
providing for the poor, it is not ne- 
ceſſary that all the churchwardens 
and overſeers ould 'concar ; the con- 


tract of a wajority of them will bind 


|. "the reſt, E. v. Beefton, E. 30G. 8. 
© ti. $92 

4+ The 5 to which the principal 
militia- man belongs is liable to reim< 
burſe the pariſh of the ſubſtitute the 
expences of maintaining the ſubſli- 
- tute's family, though the ſubſtitate 
had more than one child when he 
was approved by the deputy lieu- 
tenants and inrolled ; wich under ſuch 
circumſtances he ought not to haye 
been. | K. v. Willis, H. 35 G. 3. 
1.479 


8. Semble, That if a ſubſtitote be ſworn 


family are entitled to be relieved” 
within the meaning of ſtats. 26 G. 3. 
c. 107. % 24; 33 G. 3. e. 8. 7.3. 
though the ſubſtitute were not pre- 
viouſly approved by two 1210 

lieutenants, or iorolled.vii. 555: {5 
tit. Jus ricxs III. 6 

6. A huſband is not bound to Calnithn 
his wife's child by a former huſband. 
Tubbv. Harriſon, M. 31 G. 3. iv,118; 
(and ſee R. v. Mauden, 1 Stra, #9 


y POOR (Renovar or). 12 
[4nd fee fat. 35 G. 3. c. We 


LI, 
2 buſbaad man, who has aftually | 


1 in the militia, and is marrie 
may be removed to his place of ſextle- 
ment before he becomes chargeable 
to the pariſh from which he is re- 
_—_ for by ſtat. 26 G. 3. c. 107. 


exerciſe any trades, are irremov- 
able. R. v. Gwenop, H. 29 C. 3s 


ä 
2. Bat thoſe who are ptivileged morando 
_ are privileged * iii. 133 


(SETTLEMENT) Ul. 246] 7-5 


N 7 * 


wp * . 


+ Fearniey, J. 26 G. 3. 120 


and actually ſerve in the militia, his 
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3. An brder of Juſtices; removing nurſe 


children 0 their derivative ſettlement, 
without taK ing notice of the death or 


ſſeettlement of the parents, is good. R. 


V. Backlebiry (Inbub.), E. 20 G. 3. 


. 


1. 164 


4. The evkence.of the fother in ſuch 


.  caſe- may be diſpenſed with, where 
. his” attendance cannot be . 
„ ner 6 


II. Orders of Removal. 
1. An order of removal only 'prohibts 
the party thereby removed from re- 
turning again in a ſtate of vagraney 
to che fame pariſh. R. v. Fillongley 
"© (Inhab.), M. 29 G. 3. 
2. An order of removal may be exe- 
cuted a year after it is figned, if the 
pauper's circumſtances be not altered 
in the interval. N. v. Llanwino 
(Inbab.), M. 32 G. 3. iv. 473 


3. If two juſtices take the examination 


of a pauper relative to bis ſettlement, 
but do not remove him, and the 
pauper aſterwards die or become in- 
ne, whether two other juſtices may 
remove his family on it? Ou. RK, v. 
Erifevell-(Inhab.), T. 30 G. 3. wii. 707 
4. An alteration in an order of removal 
by one juſtice in the preſence of the 
other, before it is delivered to the 
© Pariſh officers, does not vitiate it. 
| | e 


1 II. Appeals againſt, or quaſhing, &c. | 


. Where the Quarter Seſſions are holden 


at two different places in the county, 
the one being an adjournment only 
from the other, and an order of re- 
moval is executed after the beginning 
of the original ſeſſions but betore the 
adjourned ſeſſions, an appeal at the 
next enſaing adjourned ſeſſions is in 
time and ought to be received. R 
v. the Fuftices of Sufſex, H. 37 G. 3. 
. vii. 107 
2. An appeal againſt an order of re- 


moval may be entered at the next | 
ſieſſions but one after the order is exe- | 
. cuted, if there be not time between 


the execution of the order and the 
next ſeſſions to make inquiries re- 


ſpetting the pauper's ſettlement. R. 
v. Ile Fuſlices of Flinthire, E. 37 G. 3. 
. "ro 09 vu. 200 
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3. If an order ef removel be executed 


n. 711 


1 


three days before the ſeſſions in a 
pariſh 20 miles from the place where 


the ſeflions are holden, and there is 


no appeal to thoſe ſeſſions, the julfices 


are not bound to N pp appeal at 


the following ſeſſions. R. v. Juſtices 
of Herefordjbire, M. 30 G. 3. iii. $04. 


4. The Seſſions are not bound to receive 


and adjourn the hearing of an . 
f an order of bro ar the 
next ſeſſions, if they think the ap- 
pellant had ſofficient time to be pre- 
pared to to try it, and to give notice 


to the reſpondents. R. v. Fuftites of 


Yorkjhire North Riding E. 29 6. 3. 
ili. 150 


3. The juſtices are to judge of the rea- 
ſonableneſs of the time. * | 
or 


6, An order of removal quaſhed 
form is not concluſive on the parties. 
R. v. St. Andrew, Holborn, E. 36 
G. 3. I. 
7. An order of removal unappealed 
from is concluſive, 'not only on the 


parties removed, but alſo as to all de- 
rivative ſettlements under them. R. 


v. St. Mary, Lambeth, E. 36 G. 3. e 


vi. 618 


8. Therefore if 4. and B. be removed 
as man and wife from X. to T., and 
there be no appeal againſt the order, 


it is concluſive. not only as to A. ind 


B., though they be not married, but 
alſo as to their children though illegi- 
timate. vi. 615 t—{ See R. v. South 
Oævram, i. 353. ] 16.4 
9. Aſter an order of removal unappealed 
from, a n 
gained by ſome act altogether ſubſe- 
quent to the removal. R. v. Kenil- 


aworth (Inhab.), T.28G. 3. ii. 598 


10. On an'appeal to the Seffions againſt 
an order of removal, thoſe juſtices, 
who are rated to the relief of the 
poor. in either of the contending pa- 
riſhes, cannot vote. R. v. Tarpole 
(Inbab.), M. 31 G. 3. iv. 71 

11. If an order of removal be, on a 

- peal, confirmed by a majority of 
juſtices preſent, and it be afterwards 
determined, on a queſtion reſerved 
for the opinion of the Court of K. B., 


that ſo many of them were diſabled to 


vote as to reduce the number to 2 
minority, the Court will not quaſh 


the original os bar will —_—_ 


Th oy, 


ettlement can only be 
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ada andthe pariſh wiſhing to avdid it mult 


_ caſe back to the Seſſions, direQing 
them to enter a continuance to the 
next Seſſions, in order that they may 
quaſh it ee 
12. An order of removal ſigned by to 
juſtices . ee and in different 
counties, is only voidable, not void; 


appeal to the next Seſſions. R. v. 
Stool (Inbab.), E. 42 G. 3. iv. 596 
Poco (SerTrTLEMENT or). 
I. By Apprenticeſhip. (And of Pariſh 
Apprentices, their Indentures, &c 
1. A perſon, occupying lands within a 
pariſh, is compellable to receive a 


agreement of apprenticeſhip, - R. v. 
Kane 


8. An agreement for the aſigument of 
an apprentice from one maſter to an- 
other muſt alſo be ſtamped by ſtat. 
#57 Cle. 466555 -- vi. 45 2 

9. Money given by the pariſh officers, 
in the cafe of a voluntary binding, as 
the conſideration of taking an appren- 
tice, is not liable to the ſtamp-duty 
impoſed by ſtat. 8 Ann. c. 9. J 35» 

| for it comes within the exception to 
it, as being at the public charge of abe 

; | iv. 196 


pariſh, 
pariſh apprentice, though he do not | 10. Neither is any duty payable for any 


refide within ſuch pariſt, R. v. Clapp, | 


H. 296. 3. | Mt 107 
2. And if ſeveral perſons hold lands it 
partnerſhip, in the pariſh of A., ſome 
of whom refide on ſuch lands, and 
the others in another pariſh, the latter 
as well as the former are liable to take | 
pariſh apprentices in 4. vil. 33 
3. So, although it is enacted by ſtat. 20 
G. 3. c. 36. relative to the binding of 
poor apprentices within particular in- 
corporated diſtricts, that no perfon ſhall 
de bound to receive any ſuch appren- 
tice, unleſs he be an inhabitant and oc- 
cupier in the pariſh where ſuch child 


ves, it is not neceſſary that the maſter |. 


ſhould actually refide in the pariſh : if 
he be an occupier there it is (officient ; 
for inhabitant and occupier are for this 
purpoſe ſynonimous terms. R. v. Tun- 
Head and Happing Hundreds, H. 30 
G. 3. | | in. 523 
4. An indenture of a pariſh apprentice 
aſſented to by two juſtices /eparately 
is void, and gives no ſettlement. R. v. 
Hamftall Ridgware, 7. 296. 3. iii. 3 80: 
and ee title Jus rIcEö I. 6, 7, 8.} 

5 If a poor boy be bound apprentice by 
the parifh officers, with the conſent of 
two juſtices of the county to a maſter / 
reſiding in adifferent pariſh and county, 
and all the parties (except the appren- 
tice) ſign the indenture, the apprentice 

will gain a ſettlement in the pariſh of 

the miſter by reſiding there 40 days 
under the indenture. R. v. St. V. 
cholas, Nottingham, M. 29 G. z. ii. 726 
5. Service under indentures of appren- 
ticeſhip, not ſtamped, gives no ſetile - 
ment. R. v. Edgworth, T. 29 G. 3. 


416 wi, 353;—and ſeen, 218; & poſt II. 5 


conſideration- money under , 35. of 
that act, (or thing actually given or 
contracted to be given under / 45.) 
unleſs it be given to, or to the uſe of, 
the maſter or miſtreſs of the appren- 
tice. Ir. 296, 738 
11. If the friends of an apprentice cove- 
nant to maintain him, and to-provide 
him with clothes, this is not ſuch a 
benefit as is liable to the duty im- 
poſed by ſtat. 8 Ann. c. 9. . 48. R. v. 
Leighton (Inhab.), T. 3a G. 3. iv. 732 
12. And conſequently a ſettlement may 
de gained by ſerving 40 days under 
an indenture of apprenticeſhip, con- 
taining ſuch a covenant, although no 
additional duty be paid for it, iv. 732 
13. Where the apprentice; covenanted 
in the indentures to provide for him- 
ſelf meat, drink, lodging, and phyſic 
in fickneſs, during the term, for which 
benefit to the maſter no additional 
duty was paid under flat. 8 Ann; c. g. 
J. 45. the indentures were neverthe · 
leſs held good, and a ſettlement was 
gained under them ; it not appearing 
whether certain weekly payments, 
which the maſter covenanted to make 
to the apprentice during the term, 
were not an equivalent, R. v. Wal- 
ton in Le Dale, Fi. 30 G. 3. ii. $15 
14. If 4 ferve ſeven years as an ap- 
prentice, and there be no indenture, 
he cannot gain a ſettlement either as 
an apprentice or as a yearly ſervant, 
R. v. Margram (Inhab.), H. 33 G. 3. 
| v. 153 
15, To eſtabliſh a ſettlement by appren- 
ticeſhip it was proved that the indent - 
ure was of two parts, that one had 
K 2 been 


3 
N. 5 
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: been deſtroyed „that the other had 
+ «come to the hands of A., who, when 
aſſced for it, ſaid ſhe could not find it, 


but . was not ſubpœnaed to give evi | 
dence ; and upon that ground the | 


evidence offered was deemed infufhi- 
-: cient; to eſtabliſh the apprenticeſhip. 


K. v. Caſtleton (Inhab,), E. 35 G. 3. 


= ri. ary rs 8 vi. 236 
16. Serving forty days under en indent- 


ure of apprenticeſhip to an infant wil! 


give a ſettlement. R. v. St. Petrox, 

. Dartmouth, H. 31 G. 3. iv. 196 

17. 'The latter part of the ſervice of an 

_ apprentice may be joined to the 
| former, notwithſtanding any interven- 

ing ſervice, 1 281 

18. If an apprentice live with his maſter 

. forty days in A., then forty days in B., 

and then one day in A., he is ſettled 

in 4. R. v. Brigbibelmſtone ( Inhab.), 

3 . z. v. 188 

19. An apprentice cannot gain a ſettle- 

ment in a different pariſh by ſerving 
another maſter, unleſs there be an 
expreſs conſent of the original maſter | 
to the particular ſervice: a mere re- 
comm<cnZzaiion is not ſufficient, R. v. 
Sandfurd, 7. 26 G.3. i. 281; and 
vi. 482: [and ſee poſt III. 21.] 

20. So the mere 4nowl/edge of the maſter 
of the apprentice ſerving another per- 
ſon, without a conſent to the parti- 
cular individual, is not ſufficient. 

| iii. 60 

21. If the agreement between the firſt 
and ſecond maſter, expreſſing ſuch 
conſent, cannot be received in evi- 


dence, (becauſe not ſtamped,) paro! | 


evidence of the agreement ought not 
to be admitted. vi. 452 
22. Where a maſter, after giving his 
apprentice leave to get another 
.. mailer, recommended to him to go to a 
particular perſen in the ſame buſineſs, 
and make an agreement with him for 
his own grod, which he accordingly 
did, and terved his ſecond maſter two 
months before his indentures were 
given up.to him by his firſt maſter, 
- Juch ſervice with the ſecond maſter 
gained a ſettlement, R. v, Holy Trinity 
in che Mizerzes, E. 30 G. 3. lii. 605 
23. Where there has been ſuch an 
agreement between the maſter and 
the apprentice to give up the indent- 


a 


] 


ares, as that to an action of covenant 
; 


8 


brooght by the ſormer, the latter 


could pleac the matter in bar 3-07 ſo 


as to enable the apprentice to ring 


trover or detinue for the indentures on 
the maſter's refuſing to deliver them 


up; the indentures are conſiderent as 


cancelled, for the purpoſe of enabling 
the apprentice to gain a ſettlement by 
hiring and ſervice, though the indent- 
ures ſtill ſubſiſt in ſact. R. v. Har- 
berton, H. 26 G. 3. © T1 Ss 1 42139 
24. But when indentures of apprentice- 
ſhip fill ſubſiſt in point of law, and 
the pauper has ſerved: another maſter 
under an idea that they were-relin+ 
quiſhed, no ſettlement is gained by 
ſuch ſervice, either as an apprentice, 
or as an hired ſervant. R. v. Sand- 
ford, T. 26 G. 3. 11 belts 281 
25. Suppoſing an infant, Who binds 
himſelf an apprentice, may put an 
end to the apprenticeſhipſ at bis elec- 
tion, yet he does not put an end to it 
by leaving the maſter's ſervice and 
entering into the * ſervice. R. 
v. Hindringham (Inbab. ), H. 36 G. 3. 
3 Vi. $57 


26. In ſuch a caſe the aden con- 


tinue in force for the term, and no 
ſettlement can be gained during that 
term by hiring and ſervice. vi. 557 

27. Whether an infant can put an end 
to the apprenticeſhip, it being a con- 
tract for his benefit? Qu. vi. 558: 
and Aſhcroft v. Beriles, E. 36 G. 3+ 
vi. 652. | 


II. By Birth; or Derivative. 


1. The place of birth is primd facie the 


R. „ Heaton i 


place of ſettlement. 


Norris (Inbab.), E. 36 G. 3. vi 653 


2. Where a certificate was granted to 
the pauper and his wife, which latter 
appeared afterwards to have had a 
former huſband living at the time, and 
a child was born during the cohabit- 
ation of the pauper and his ſuppoſed 
wife in the certificated pariſh, and 
was baptized as their child ; this was 
held ſufficient e? ideuce of baſtardy to 
ſettle the child where born. 
Lubbenham (Iubab.), E. 31 G. 3. 
iv. 251:=—[and fee poſt III. a.] 

3. The ſettlement of a child -five years 
old, leaving the father's family and 
living with different relations till ten, 

follows 


R. V. 
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follows chat of che father, if he has 
not gained any ſettlement in his own 


right. R. v. Ofcharch, H. 29 G. 3. 
e e GER 3 
4. A child is not emancipated- ſo as to | 
where ſuch, certificate is above thirty 


loſe the benefit of any ſettlement 


marriage, or till he has gained a ſet- 
tlement in his own right, or till he has 
contracted a relation inconſiſtent with 

the idea of his being part of bis fa- 
ther's family. R. v. Whitton cum 
© Tewvambrookes, T. 29'G. 3. iii. 355 
5. A ſon ſixteen years old was bound 
apprentice in 4 for four years, which 
he ſerved, and never afterwards re- 

turned to his father's family ; the in. 
denture was void for want of a ſtamp, 

and the father in the mean time gained 
a a ſettlement at H.: held that the ſon 


was got ſettled in 4 by the appren- 


ticeſhip, and that he was not emanci- 
pated, but followed his father's ſet- 


tlement at B. R. v. Edgeworth, T. | 


29 G. 3. iii. 353 :— 2nd lee iv. 218 
6. An adult who leaves her father's 
* houſe, and goes into ſervice, becomes 
thereby emancipated, and is not en- 
titled to a ſettlement gained after- 
R. v. Roach, 

(Inbabilants,) E. 235 G. 3. vi. 247 
7. Proof of the father's ſettlement is 
- ſufficient to eſtabliſh the ſettlement of 
the ſon in the fame pariſh, if nothing 
appear to contradict it. R. v. Stone, 

([nhabitants,) M. 33 G. 3. vi. 56 
8. The ſettlement of a perſon attainted, 

acquired before the attainder, is com- 
municated to his children born after- 
wards. R. v. Ss, Mary in Cardigan, 

(Inhabitants,) M. 35 G. 3. vi. 116 
9. A {ſettlement gained by a Scotchman 
ſome years after his ſon was emanci- 
pated by having left his family and 


- enliſted in the army, is not communi- 


cated to the ſon ; and it is immaterial 
* whether the ſon had gained a ſettle- 


ment for himſelf or not. R. v. Stan- 
ux, (Inhabitants,) T. 34 C. 3. 
a e een, e e 


III. By Certificate. 


1. A certificate given to a pauper is an 


indemnity to the pariſh to which the 


© Pavper is going, from the conſe- | 


_ quences of permittiog him to reſide 
there. R. v. Newington, T. 26 G. 3. 
| i. 356 


i 


* 


2. An allowance of a certificate of a ſet- 
tlement, as having been duly execut- 
ed, written in the margin of the cer- 
tificate, and figned by two Juſtices, is 
alone ſufficient proof of the certificate, 


years old, notwithſtanding the allow - 
ance does not certify the affidavit of 
one of the witneſſes as to the due ex- 
ecution and atteſtation of the certifi- 
cate according to ſtat. 3 G. 2. c. 20. 
R. v. Farrindon, ( Inhabitants.) E. 
28 G. 3. Weed ii. 466 
3. Q. Whether an allowance of a cer- 
tincate written in the margin and fign- 
ed by two juſtices, which allowance 
does not certify any afndavit made by 
one of the witneſſes according to ſtar, 
3 G. 2. c. 29. can be connected with 
à writing on the other ſide of the ſame 
paper, not ſigned by the juſtices, cer - 
tifying that ſuch an affidavitwas made, 
ſo as to amount to proof of ſuch cer- 
tificate within the proviſions of ſtat. 
3 G4. 6.20: 6. 5.0 go 
4. The parties producing, on an appeal 
at the ſeſſions, a pariſh certificate of 
thirty years“ date, need not give any 
account of it, the bare production of 
it is ſufficient. R. v. Ryton, ( Inba- 
bitanti,) E. 33 G. 3. 259 
5. A certificate, promiſing to receive 
the paupers when regueſled, means 
only when they ſhal! be ” /egally. re- 
que ſted, namely, by two juſtices when 
the paupers become chargeable. 
' > Bb=44 
6. If it meant to receive them before 
they became chargeable, it would be 
void under the ſtat. 8 & 9 W. 4. 
c. 30. ; for a certificate is only bind 
ing when it is conformable to that 
ſtatute. 3 lit. 44 
7. A certificate muſt be ſigned by a 
majority of the pariſh officers de facto, 
and muſt be directed to one pariſh in 
particular. R. v. Wymondbam, (In- 
babitants,) H. 36 G. 3. vi. 552 
8. On a ſettlement caſe the Court will 
not inquire into the validity of the 
titles of the officers who ſigned the 
certificate. vi. 552 
9. An order of removal, adjudgiug that 
the pauper was ſettled at . by virtus 
of a certificate, was confirmedat the feſ- 
lioas on the merits; on its being ſtated 
by the Seſſions, according to direction 
from the Court, that the certificate 
K 3 | was 


- Was hot goed by x majority of the 


* charchwardehs and overſecrs of 4 , 
- this Court quaſhed the ef 3 
© Margani, B. 27 tp 


. * A 
10. The pariſh of A. confiſted of ſeve- 
ral bamlets, having ſeparate chorch- | 
wardens and overſeers; and a certi- | 


ficate having been granted by fome 
of them, deſcribing themſelves as 
- officers of be pariſh at large, evidence 
was admitted to ſhew that they were 


- the officers of the hamlet in which the | 


JI was ſettled ; for ſuch evidence 


- the certificate. R. v. Samborn, E 


30 G. 3. | ti. 609 | 


11. A certificate granted under ſtat. 8 

& g9W. 3. c. 30. to the head of a 
family in general extends to all his 
© children living with him. R. v. Ster- 


' rington, (inhabitants,) H. 5 G. 3. 


vii. 136 :— [a fee iv. 797. 
72. But if the parties wiſh it, it may be 
fo framed as to exclude a fon of the 
age of fourteen, who maintains him- 
ſelf by his own labour. vii. 136 
13. A certificate does not extend to il- 
© legitimate children. R. v. Mathen, 
 ( Inbabitants,) T. 37 G. 3. vii. 362 
14. Nor to grandchildren; the word 
Family extends only to thoſe who live 
under the father's roof. R. v. Dar- 


Uington, ( Inhabitants,) T. 32 G. 3. 


5 = iv. 797 
15. Where the pariſh officers of A. en 


gaged by a certificate to receive the | 


certificated perſon, therein ſtated to b- 
an unmarried woman, avd the child of 
which ſhe was ſtated to be then preg- 
nant, and all other children ſhe might 
afterwards have, it was ruled that the 
certificate did not extend to an ille- 
gitimate Child born ſeveral years af- 
© terwards. . 46a 


26. If a certificate be granted to A. and | 


'toB, C., and O., his children, by 


name, B,'s reſidence in the certificatec | 
© pariſh is protected by it, although he | 


aſterwards marry and live ſeparate 
from his father, not having gained 


any ſettlement or lived out ofthe cer- | 


tificated pariſh. R. v. Teferton, 
(Inbabitants,) E. 33 G 3. v. 258 
17. When the ſon of a certificated per- 


ſon marries and lives in a houſe of his 


| Own, he ceaſes to be under the pro- 


'teQtion of the certificate, and may gain | 


. 


s not contradict, it only explains 


NT) 80: 1 


by being rated. . v, Heath (Iula- 
18. A certificate extends to a wiſe 
ried after it is grabted ; and no ap» 
entice to ſuch wiſe aſter the huſ- 
death can gain à ſettle ment 
in the certificated pariſh by ſtat. 12 
A. f. I. c. 18. K. v. Hampton, 
(Inbabitants,) E. 33 G. 3. v. 266 


19. Ihe fon of a certiſieated perſon can- 


not gain a ſettlement in the certificated 
pariſh by apprenticeſhip, though the 
father (to whom the certificate was 


Alfreton, (lababuants,) H. 38 G. 3. 
FF 
20. The apprentice to a maſter, living 
at A., who has a certificate from B., 
but not delivered to the pariſh officers 
of A., may gain a ſettlement by fuch 
apprenticeſhip. R. v. Wenſley, (In- 
habitants,) H. 33 C. 3. v. 154 


perſon be aſſigned to a ſecond maſter 
in the ſame pariſh, he cannot gain a 
ſettlement in that pariſh by ſerving 
the fecond maſter, R. v. Hinckley, 
| (Jnhabitants,) 7. 31 G. 3. wv. 371 
22. A certificated perſon cannot be re- 
| moved under ſtat. $& 9 V. z. c. 30. 
till he is aZually chargeable. R. v. 


21. Therefore a probability that one of 
the certifcated perſons reſiding to- 
gether in one family will become 
chargeable (as if a female be preg- 
nant with a baſtard) is no cauſe for 
removing them. Nl. 44 

24. Where relief was given toa ſon and 

randſon, living in a ſeparate houſe 
£0 the father, it was held to be no 
TIE to remove him and his other 
children living with bim; but that 
part of the family only which was 
chargeable was removable. iii. 44 
[And fee Poor (RELIEF) i. a 

25. A certificate is only concluſive upon 

| the pariſh granting it with reſpect to 

that pariſh to which it is granted, 
thou bir is primã facie evidence as 

begs. re and therefore where 4. 

granted a certificate to B. acknow- 

ledging the pauper and his <vife to 
be their pariſhioners, it was held to 


/ 


| 


be competent to A. as between that 
F 


— 


Kentlemest in the certificated pariſh 
bites.) e, 583 


given) died fix months before the en- | 
piration of the apprenticeſhip. ' R. v. 


n 


21. If an apprentice to a certificated 


St. Mary Weſtport, H. 29G. 3. li. 44 


parim 


„ pe wv 


E „222 5 
8 I a, ww, 


8 + + 


and C. to 3 
1 be the nn vom had 


% 8 Lu. ed, 
= A ys” WAS t0.2 Pope 
charges a former one. given by 
ſame pariſh... 
8 26 G. 10 
$7 1k a pariſh, are defirqus. to get rid of | 
a a certificate, it is incumbent on thera 


not pre/ume fuch diſcharge from other 

facts. R. v. Mardlington, E 26 C. 3. 

1. 241 

28. A temporaty abſence for a — — 

lar purpoſe will. not diſcharge a certi- 
flcgte- i. 350, e, 33,34. 

29. Bat if the pauper quit the pariſh 


_ which the certificate is given with- 


certificate is at an end. 1. 356 

30. If a perſon, formerly ſettled at A., 
recei re a certificate from that pariſh 
while living on his own eſtate at B., 
the certificate is diſcharged by Tt 
ſubſequent refidence on his eltate at B. 
K. v. Ufton, E. 29 C. 3. iii. 251 
[See % LV. 31 


A. under a certificate, ſerved a year 
at B. (an extra- parochial place) under 
à yearly hiring, and then returned to 
A. under twenty-one, where he was 

hired and ſerved a year ;. it was held 
that he gained no ſettlement in 4. 
R. v, :Collingbourn-Ducis, eee 

ants) H. 31 G. 3. iv. 19 
32; Whether a certificate be abandoned 

by the head of the family returning 

to the certifying. pariſh, leaving bis 
children in the pariſh to which the 

certificate is granted? Qu. iv. 800, 801 
33. A certificate is not abandoned. by a 
temporary abſence af the certificated 

3 ; as where he goes to another 

pariſh on a viſit, or on occaſional bu- 

£ 1 . K. v, Se. Michael's, H. 34 
3» 25 

34. Bat where he leaves the 8 
pariſh with all his family, 6d takes 

. reſidence in another pariſh, it 

22 abandoned, though he again return 
to the certificated patiſn r * 

eee, n 


41494 
2 


. 


to ſhew: clearly ſome. matter in diſ- | 
charge thereof; and the Court will | | 
36. The mutiny-a@ enables two. juſt 


out any intention of returning, the | 


31. The infant ſon of a perſon living at | 


& a former huſband living At the time ? 
ol ber marriage: 777 the 21 1 > 77 
2 aey 


K. v. Se. erer, Derby, by, 
ot 218] 


— 


dee 


0 by. 2 

parpoſe of maintain ig, 2 x. BOOT. gut 
of one joint fund, Þ as-7e- 
ſpekts N 5 i, Aſtinet pa. 
riſhes ; therefore a certificate 1 2 

to the pariſh of fl in Neravic 16. d 
charged by the certificated 
ſerving; a year under a yearly. hi Ni 
in the pariſh of B in Norwich, though 
_ the certilicating. pariſh engage to fe- 
ceive the pauper when he Ream? | 
come chargeable either to 4. or. | 
any other pariſh in Norwich, _ vi. 


to take the examination of a ſoldier 
reſpecting his ſettlement, and. 18 
them to give an atteſted copy of it 
the ſoldier, to be by him delivered. to 
the commanding officer in order to be 
produced when required, and 14 8 
ſuch atteſted copy evidence”: : "It 
held that no other aueſted copy of the 
original examination than that iven 
to the ſoldier is evidence, 1. v. 
Clayton le- Moors, T. 34 G 3. u. 2 
7. Q. Whether ſuch an 9 inal. ez 
min2tion be admiſſible as mer. 


v. .707, 708 
38. It was held ſo to be. R. v. Warley, 
(Inbabitauis), Wa," 554 


IV. By Ela. 


1. Reſidence on an eguitablie eftate 

conſef à ſettlement, — (Sie l 5 4] _ 
ms 

2, A voluntary gift of an eſtate, thou; h 
under the value of 30ʃ. will gite a 
tlement, and this Weder le * — 
be a certificated man or not. I. 241 

3. A certificated man may gain a ſettle. 
ment by reſiding forty « days on 2 
own eſtate. 4 
K. v. Cold Abion, Nur. S. C. 

4+ A huſband may Ne 
reſiding on an eſtate veſted in truſtees 
for the ſeparate uſe of his wh as 
v. Ofchurch, H. 29 G, 3. 114 

Where a woman, in her mark 

with a _coyyholder of a manor, in 
which the widows of hofbands dying 

_ ſeiſed are entitled to their free-hench, 
gave a bond that the fon” of her in- 

__ tended huſband by a " former wife 

mould have poſſeſſion of part of the 

: death of her 


F hs + eſtate after | 2 the vodand, 


$7, 


* 
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or his heirs, it was held that the 


1.8352 LEMENT)} IV; © NE 
48 | + huſband; on condition of his repairidg | younger children of the petſon rh 
. the part of the houſe reſerved for her, | built the houſe could not be removed 
17% and after the deathiof the huſband the | from that pariſh, n. n 554 
_ | © 1 Widow; delivered up the poſſeſſion to 13. A. agreed to give a cottage q his 
3 ttzde ſon according to the bond, be grandion on his marriage, bet there 
ES gained a ſettlement by reſiding on it was no conveyance ; the 8 
1 Jorty days. R. v. Lepen, (Inhabit-| tered, fitted it up at his own expevce, 
4M - ants,) T. 28 GC. 3. ii. 577 and lived in it ſeveral years; then the 
1% | 6. The mortgagee of: ſeveral houſes, | grandfather died inteſtate, leaving an 
Wa after recovering poſſeſſion. in eject- only child (the mother of the grandfon) 
. ment, permitted the mortgagor io in- who never entered on the cottage, 
1% habit one of them for a particular pur- or received or demanded any rent ſor 
_' | = pee ; the latter gained no ſettlement | it; afterwards the mother died, leav- 
10 | by ſuch refidence, for he was not in ing a huſband and an only ſon (the 
1 | poſſeſſion as mortgagor. R. v. Cathe- above-named grandſon) : it was held 
. | "* rington, J. 30 G. 3. iii. 771 that the huſband was not tenant by 
14 7. lt. A. reſiding on a cottage of his | the curteſy ; that the ſon (the above- 
11 owa, grant it by leaſe and releaſe to named grandſon) was ſeiſed in fee 3 
1 . in fee, in conſideration of 36/7. | and conſequemly that he gained a 
1 with a proviſo “ that A. ſhall live in ſettlement by reſiding on it forty days. 
1 and occupy the ſaid cottage with the | K. v. Great Farringdon, (Inhabitants,) 
A - Appurtenagces, as he had theretofore | E. 36 G. 3. vi. 679 
. done, for life; B. only takes a re- 14. There muſt be a ſeiſin in ſact in th 
1 mainder after an eſtate for liſe in 4., | wife, in order to make her hufb 
4 Mi and therefore has not ſuch an intereſt tenant by the curteſy, vi. 679 
1 during A. 's life as will enable him to | 15. A conveyance from a father to his 
1 gain a ſettlement by a reſidence on ſon in conſideration of natural lou π,j 
T4 the eftate, R. v. Eatington, ( Inha- affettion and of 101, is not a purchaſe 
| 1.8 _ Gitants,) H zi G. 3. iv. 177 within the ſtat. g G 1. c. 7., and à re- 
1 8. Secùs if there had not been the word | fidence upon it will give a ſeulement. 
159% s occupy? in the proviſo. 'Sembl. 3b. | KR. v. Ufton, E. 29 G. 3. iii. 251 
#4 The word ** occupy' relerved the | 16. Purchaſe in that ſtatute means for a 
WE! whole eltate. ib, te pecuniary. conſideration.” iti. 28 
TM 10, The executor of a tenant from year | 17. Where the conſideration expreſſed 
4 : to year of an eſtate under 104. a-year | in the deed of conveyance was 28/., 
4M may gain a ſettlement by refiding on | under which the pauper claimed his 
414 it forty. days, though he had not | ſettlement, pare/ evidence was admit- 
1 proved the will at the time. R. v. ted to prove that 30 J. was the real 
4 .. Stone, (Inhabitants,) E. 33 G. z. conſideration.  R. v. Scammonden, M. 
nM - i by vi. 295 oC; Bo 51967 3 mi. 474 
LE | 11. Where an eſlate has been enjoyed | 18. Taking a grant of a copyhold with 
nearly twenty years without any inter- 1 s. fine, 15. heriot, and 1-5. rent, is 
ruption or claim, the Court will not | a purchaſe within ſtat. 9 G. 1. c. 7» 
permit the title of the poſſeſſion to be | / 5. R. v. Warblington, E. 26 G. 3. 
examined in a ſettlement caſe. R. | | rl 141 
v. Batterton, ({nhabitants,) H. 36G 3. 19. Where A. contracted for the pur- 
"= | vi. 554 | chaſe of a copy hold eſtate for 39/., - 
12. Where the pauper's father upon his | mortgaged to another perſon for 32/., 
marriage obtained from his father-in- þ and . 71., and was admitted to the 
law a ſpot of ground, though without | eftate ſubject to the mortgage, he did 
any conveyance, upon which he built | not gain a ſettlement by it under ſtat. 
a houſe, and enjoyed it during his life, 9G. 1. c. 7. K. v. Mattingley, (In- 
and it afterwards deſcended to his | habitants,) T. 27 G. 3. ü. 12 
eldeſt ſon, who enjoyed it alſo (on the 20. 4. agreed to purchaſe a copyhold 
whole near twenty years) without any eſtate of B. for 60 J., which was then 
interruption or claim from the donor | 3 to C. for 50 l. ; he paid 
the 104. 


and was admitted, 3 ; 
| e 


r 


— 
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1. 


LL 


k Aa 


eee, Intereſt" in C. 3 after - 


wards he borrowed 50 1. of D! to pay 
off C. 's mortgage, and on C.“ mort- 
gage being ſatisfied, he mortgaged 


the eſtate to D. for 50 J. it Was held | 


that A. gained a ſetlement by refiding 
40 days on the eſtate. R. v. Chaitey, 
(Iababitante,] T. 36 G. 3. vi. 755 


VV. I/ Hiring and Sc.. 
1. Hiring and ſervice from the day after | 


old Mariinmas- day until the old Mar 
- tinmai-day following, is ſufficĩent to 
give à ſettlement, R. v. Stiplam, 
. % G. % 90 
2. Under a biring from Whirfantide to 
 Whitfuntide, a ſervice of 365 days, 
though leſs than the period of the 
contract in the particular year, is ſuf- 


_ ficient to conſer a ſettlement. R. v. 


| Utvorrflone, (Inhabitants,) E. 38G. 3. 


| VI. -$04 | 
3. A hiring three days after Mizhaelmas 


till the Michaelmas following in leap- 
year, together with a ſervice till the 
day after Michaelmas-day, making 
365 days, will not give a ſettle ment. 
K. v. Aclley, E. 29 G. 3. ji. 250 
4. An hiring at ſo much per week is not 

an implied hiring for a year. R. v. 
Neoton-TJuney, B. 28 G. 3. n. 453 
And K. v. Odibam, T. 286.3. ii. 622 


5. If there be any thing in the contract 


to ſnhew that the hiring was intended 


to be for a year, there a reſervation of 


weekly wages will not control that 
hiring. ; ii. 453 
But if the payment of weekly wages 
be the only circumſtance from which 
the duration of the contract is to be 
collected, it muſt be taken to be only 
a weekly hiring. ii. 453 
7. Service for a year under an hiring 
«at 35. per week the year round,” 
with liberty to go on a fortnight's no- 
tice, will give a ſettlement. R. v. 
Birdbrocke( Inhab.),E. 31G. 3. iv. 24 
8. A hiring to ſerve for 35. and 94. per 
week, with a liberty of - parting on a 
- month's notice, is a general hiring ; 


and the pauper ſerving a year under | 


it gains a ſettlement. R. v. Ham- 
- prefton, (Inbabitants,) E. 33 G. 3. 


V. 205 


| 9. An agreement by a daughter to live 


with her father and to do the offices of 
a ſervant for a year for her board and 


—ü— 
— 


Fo. 1 


SET TTEUEN TY 33 


lodging and other perquiſſtes, is 4 


: 


ent, . 27 G6 Þ 0a 
10. The pauper, having lived with his 


— 


—_ 


good hiring” for a year, thonghu dhe 


2 daughter is to be 'at liberry to eg rn 


Wat ſhe can by her labour, and a fer- 


vice under it will be bußeient to gain 
a ſettlement. N. vs Chertſey, (lala 
* n 


uncle on charity, was a ſterwards hĩired 
as a yearly ſervant by another perſon, 
whom he accordingly ſerved ; at che 
expiration of which he returned” to 
his uncle on an invitat'on from him, 
that if he would come an liue #vith 
him as before he would make it better 
for him than a common ſervice; 
and lived with him ſeveral years in 
the parilh of A. performing the work 
of a ſervant in huſbandry; during the 
time he fo lived with his uncle; the 


latter promiſed that if he continued 


with him for his life he would ſeave 
him his farm and ſtock, hut he received 
no wages: it was heid that he gained 
no ſettlement in 4. R. v. Stag 
ley, (Inhabitants,)"T. 36 G, 3. 
11, A. went into the ſervice of B. with- 
out making any terms at the time; 
a few days afterwards B. agreed to 
find A. in meat, drink, and clothes, 
but no money; A. continued in the 
ſervice two years and à half, when 
ſhe was diſmiſſed by B.: held} that 
this was a general hirirlg, and'that it 
conferred a ſettlement on 4. N. v. 
Warfield, ( Inhabitants,) H. 34 61 3. 
5 of 2 3 6 
12. The pauper came to an inn at the 
requeſt of the waiter, (who was ill,) 
to help him, and continued there 
boarding and lodging for ninetees 
months; and the waiter went away in 


thirteen months; after which che 


pauper continued to ſerve in the ſame 
manner that he had done before, 
without making any agreement at all 


with the maiter, thovgh the maſter 


knew of his being in the ſervice the 
ſecond day: it was held that he did 
not gain a ſettlement by ſuch ſerviee, 
| becauſe there was no ' hiring” for a 


year either expreſs or implied. He 


could only be confidered as the ſervant 


of the maſter for the laſt fix months. 


K. v. St. Matthew, Ipfwich, M. 30 
13. Service 


| 
| 
| 
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FIN 183. Sernice- under a hiring for ſever | the. ſervice under the latter hiring. 8. 
144 „ ears, to work only. thirteen hours. in | commences on the Michae{mas-4ay, "0 
as: de days and Sundays excepted, will | and may be coupled with. the former W 
. + DO give à ſetilement. The ſervant | ſervice ſo as to give a ſetilement. R. r: 
44 mult be onder the control of the maſj- v. Sulgrave, E. 27 6. 3. 6 as yt Aa 
1-8 der for the whole year. R. v. Kng/* 21. The ſervant, having hired. v4 
it 8 - \winſord, (Inhab.) E. 306. 3+ w. 219 | and ſerved eleven months for 92 ti 
1 . A ſervice; under a hiring for five | guineas, was told by his maſier at the 29. 
i: L | Fears as à colt. ſhearman, to work | expiration of that time that,“ he t. 
WE 4elve hours each dax, will not give might ſtay on an end, without men- 30. 
1-4 . ſettlement. R. v. Narth Nibley, M. tioning the wages, to which, the: ſer - — 
4 Fan | v. 21 þ vant. aiſented; the ſecond agreement h 
19 . A. clubbed wich B. for three years, | was held to be a general hiring, and 2 
| i - - (which figaifies one perſon, contrat- | tbe party ſerving, a year under it 1 
N ing to ſerve another far: the purpoſe gained a ſettlement. R. v. Maccleſ⸗ 5 
of being taught ſome art ot trade,) feld, H. 29 G. 32 in. 76 T 
and ate agreed ia de ang work that B. 22, A retroſpeQtive hiring will not give 7 
ſet bim about: held that 4. gained a a ſettlement. K. v. Marion, 3 1 
. ſettlement. by ſerving. B. under this | Gitants,) E. 31 G. z. + In-3367 + 31. 
contract for a year. R. v. Caliiſnall, 23. No ſettlement is gained by a. hiring 4 
{inbabitants,) E. 33 G. 3. v. 193 | and ſerviceforleſs than a year, though ] 
26. If a huſbandman ſerve far a year, it the maſter tell the ſervant at the time < 
ie ſtrong evidence from which the of the hiring, that he ſhall npt belong 2 
Juaſtices at the ſeſſions may preſume } to the pariſh, and the Seſſions ſtate 1 
that he ſerved under a yearly hirigg. | ſuch, contracts to be. fraudulent. _ R. 1 
R. v.Lyth, (Inbab.) T. 33 C. 3. v. 327 v. Murſley, E. 27 C. 3. t 69 i 
27. So where a ſervant had lived three } 24. If a maſter and ſervant before Mi- 
Fears in ſervice with the ſame maſter, | chaglmas agree for yearly wages, and | 
-  keld-that it was evidence. from which | the maſter while he is taking mane | 
. - the juſtices might infer a yearly bir- | from his pocket to give earneſt tells | 
ing, though it appeared that at ürſt him that Ze ail be abſent a fortnight at 
._ the ſervant, was only hired for part of Michaelmas becauſe of his ſettlement, 
year. K. v. Long Whation, M. 34 | and that he will gu, him that time to 1 
e eee v. 447 get what he can, to which the ſervant 32 
18. So. if a ſervant, after ſerving a aſſents; this is a mere diſpenſation. of 
year, part of which was under a re- the ſervice for that time, and not ſuch 
troſpectise hiring, ſa that no ſettle- | an exception out of the original con- 
ment could be gained under it, (e tract as will make the hiting inſuffi ?- 
No. 22.) continue in ſervice part of an- cient for the purpoſe of gaining a ſet- 
- ether year, the juſtices may preſumea | tlement. R, v. Su/grave,  (Juhabit- 
4 hiiog for a ſecond. year. R. v. Hales, auts,) E, 28 G. 3. ii. 376 
 ({nbabitants,) T. 34 C. 3. v. 668 25. The ſervant's apprehending that 
19, A ſettlement may be gained by his maſter would not have hired him 
-. | ſerving a year under different hirings, if he had not agreed to the fertaight's 
if one of them be for a year, though | abſence, will not alter the caſe. | 3 
there be not yorty days' ſervice under ii. 376 :— and ſee 458 4 
the yearly hiring, R. v. Adſen, (In- 26. A boad fide exception of part of the 
.  Gabitanis,) H. 33 G. 3. v. 98 time at the time of hiring. will pre» 
a0. I a ſervant be hired from Nowember vent a ſertlement, but if there be no 
to Micbaelmas following, and before] exception, then a permiſſive ablence 
Miabaeluas- day his maſter offer to afterwards will not prevent it. u. 379 
hire him from Michaeimas for a year | 27. Abſence. at the beginning, the 3 
at certain wages, to which he does | middle, or the end of the year, may 
not agree but remains in the houſe | be diſpenſed with, either with the 
till the ſecond day after Michaclmas, | conſent of the maſter, or for an ex- 
Working as uſual, and then acceptsthe | cuſable cauſe. R. v. 44% Shefterd, 
offer, and ſerves a part of the year; | T. 32 G. 3. SY" wn 14 
; : ; 28. 
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29. Abſence can only be purged 


V. 
33. If a yearly ſervant be diſcharg 
- - four or five days before the end of the 


* 
s 


28: And afettlement was gained, though 


the pauper ran away without leave, 
was brought back by a juſtice's war- 
rant after thirteen ' weeks“ abſence, 
and then conſented to have à dedue- 


time. 


tion made out of his wages fot that 


iv. 806 


the act itſelf is doubtful i. 101 


30. Where the maſter inſiſted on turning 


away his ſervant, and threw down 
his wages, which the other took up 
and then went away, and after the ex- 


Piration of ſix days, returned at the | 
maſter's requeſt, and ſerved the re- 
mainder of the year, the abſence was | 
not purged by the ſubſequeat return. | 


R. v. Greſham, H. 26G. 3. i. 101 


other place for the next year, without 
aſking his maſter's conſent ; on his 
return, before the end of the year, 


the maſter inſiſted on turning him | . 
37. If a ſervant hired for a year give 


away, and offered him his wages up 
ta that time, which he accepted with- 
out making any objection; this was 
held to be a diſſolution of the contract, 
and defeated the ſettlement, though 


the ſervant wwifbed to ſtay out the year. 


R. v. Clayhydon, (Iubabitants,) M. 31 
G. 3 : iv. 100 


his reaſon forty days before the end 
of the year, was taken home by his 
father, who lived in another pariſh, 
and who received the wages for the 


Whole year : held that the ſervant was 


ſettled in the maſter's pariſh, though 
be continued in his father's houſe 
during the remainder of the year, 
K. v. Sulou, (Inbabitants,) T. 34G. 3. 
057 
e 


year on his maſter's becoming a bank · 
rupt, and receive the full year's 
wages, the ſervice is ſuſſieient to give 
him a ſettlement. R. v. St. Andrew, 
Holborn, T. 28 G. 3. ii 627 


31. If there be not a voluntary agree- 


ment between the parties, and the 
walter frauds/c:tly turn away the ſer- 
vant with a view of preventing his 
Zauns a ſettlement, or «aprong fully 

charge him before the end of the 


where 


9 


31. The ſervaat, a few days before the | 
end of the year for which he was | 
hired, went away in order to get an- 


year, that will not defeat the ſervant's 


z 


ettlement !“ (Didm. ) F 626 


35. Bat Where à ſervant, he was M- 


treated and turned aut of doors by bis 
maſter three days before the end of 
the year, refuſed (on his maſter's re- 

geſt the next day) to return into the 
. it was held that he did not 
gain a ſettlement by his ſervice, 
though his maſter paid him his wages 
for the whole year. R. v. Grantham, 
T. 30 G. 3. lit. 254 


36. And in a ſubſequent caſe, where 


] 
] 


ö 


Eb 
32. A yearly ſervant, being deprived of | 


ö 


| ? 


| 


a ſervant who had 


en hired for a 
year was beaten by her maſter ſixteen 
days before the end of the year, on 
which ras 3 to diſmiſa * 
from his ſer vice, threatening to apply 
to a magiſtrate for — — 
paid her her whole year's wages, and 
told her ſhe might ſerve the remain- 
der of the year, but the ſervant went 
away; it was held that the ſervant. 
gained no ſettlement. R. v. Uni, 
(Inbabitants,) M. 38 G.'3. vi. 438 


warning eight days before the epi 
ation of hs year to leave his — oh 
at the end of the year, and the maſter 
diſcharge bim on the ſame day, pay- 
ing him his full wages, the ſervant 
being willing to ſtay till the end of 
the year, the contract is not uy 
diſſolved ſo as to prevent the ſervant” 
gaining a ſettlement, bot the diſ- 
charge is merely a diſpenſation with 
the remainder of the. ſervice. R. v. 
St. Philip in Birmingham, T. 28 G. 3. 
| Ii. 624 


38. A. was hired: at Martinmas to ſerve 


in huſbandry for a year, at the wage 
of $1.; in the middle of the year 
married, and then agreed to ſerve his 
maſter as a hind for a year from that 
time at the wages of 5 5. per week, 
and he was to live out of his maſter's 
family, but at another farm in the 
ſame pariſh belonging to his maſter : 
it was held that the former agreement 
was diffolved by the latter, and that 
A. did not gain a ſettlement by ſerving 
under thoſe contracts, R. v. Great 
Chilton, ( Inhabitants,) T. 34 C. 3. 
V. 672 


39. A yearly ſervant three weeks before 


[ 


the end of his year hired himſelf to a 
ſecond maſter, provided his m_ 
W 
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Gould let him go; the fr maſter 

- refuſed ar firſt, but a week after he 

> ſaid, «© I have got anew ſervant, you 
may go now; Ihave not work for you 
both; and paid bim his whole year's 

wages: held that this was a diſſolution 
of the contract with the firſt waſter, 
and prevented the pauper's gaining a 
» ſettlement under it. N. v. Th ifleton, 
(Anbabitanta,) H. 35 G. 3. vi. 185 

1 A ſervant, who had been hired for 

a year, was taken ill five days before 
the end of the year, on which he went 

to his brother's and ſent to his maſter 

for his money,; the latter ſent him 
the whole year's wages, deducling 13. 
ſor the reſt of the year, and the ſer- 


vant ſaid he was fatisfied : it was held | 


that this was an agreement by the 
' maſter and ſervant to put an end to 


the contract before the end of the 


© year, and conſequently that the ſer- 


vant gained no ſettlement. R. v. 


| *. biltlebury, mu, M. 36 G. 3. 
Li. 464 

41. If a ſervant be unmarried at the 
time when he is hired for a year, he 
gains a ſettlement by a year's ſervice, 

| 3 he marry before the ſervice 
commences. R. v. Allendale, T. 29 
6. . ve Stannington, 
ui. 385 

42, A widower, having a ſon who has 
no ſettlement of his own, is prevented 
by ſtat. 3 . J. M. c. 11. J 7. from 
gaining a ſettlement by hiring and 
ſervice for a year, though the ſon be 

' hired for a year on the {ame day when 
the father is hired, and ſerve that year. 
R. v. New Foreft, H. 34 C. 3. v. 478 
43. If a pauper in ſervice at A. under 
a yearly hiring be removed to B. and 
does not appeal, but returns in a few 
days to bis maſter at A., is received 
by him, ſerves out the year, and re- | 
ceives his full wages, yet he gains no 


ſettlement in 4. ti. 598 
44- The order of removal i in that caſe 
put an end to the ſervice. il. 598 


[See title Poor, Removal, III. 9. 
45: A yearly ſervant ſerved forty days 
A., then forty days in B., and 
. *afterwards' returned to his father s 
bouſe in 4. for the three laſt days of 
the year: held that he was ſettled in 
A. K. v. Undermilbech, (Inbabitants,) 
M. 34 C. 3. 


VI. By frving an , 


the office of hog · ringer for the pariſh; 
it being ſtated that the paper, was 
choſen and ſworn in at a court-lcet ; 
and that it was an office of great. anti- 
quity, and ſerviceable to the . pariſh, 
R. v. Whitthjea, ee 2. 32 


555 8 


2. A ſettlement may be ee by 
ſerving the office of tithingman. 


6. If a churchyard lie in two pariſhes, 
the ſexton may gain a ſettlement in 
the one in which he teſides, although 

no part of the church lie within that 
pariſh, R. v. Liverpool, H. 45 G. 3. 


Rates. 


made or allowed. 


rated to the land-tax, (both names 
being in the rate,) is a queſtion-of fact 
| which muſt be found by the Jjultices 
at Seffions ; and if they ſtate it as a 
fact, this Court is precluded from con- 
fidering whether they have drawn a 
right concluſion, though they ſtate all 
the other circumſtances of the caſe. 
R. v. Folkfione, M. 30 G. 3. iii. 505: 
- V. 240 

3. If they only ſtate the evidence of that 
fat, this Court will ſend the caſe 
down to be re-ſtated. R. v. Rain- 
ham, (Inhabitants,) E. 33 G. 3. 

| V. 240 

. Where the farm was rated, and the 


not gain a ſettlement, it being ſtated 
that the overſeer did not know that 
1 (lubatitants,) 7. 28 
5 For though, where a houſe is rated, 


it is primd faciea rate on the occupier, 
it is not concluſive. 


v. 387 


6. The 


1. A ſettlement was gained by 18 | 


| iv. 808 
3+ Or that of borſholder, iz. 
4. Or that of aletaſter. one 57, 
5. Or that of hayward. „„ ayes: 


Ul. 1 1. 118 
VI I. By being rated to, and ee, of | 


I. A ita gains a ſettlement _ 8 ; 
rated and paying the poor-rate, 
| though the rate be not regularly made 


vi. 543 
2. Whether the landlord or tenant be 


landlord paid the rate, and was al- 
lowed it by the tenant, the tenant did 


the tenant reſided there, R. v. 


G. 3 Ui. 628 


ii. 628 


* « ws 
7. ** 1 i — is bet 
f * 1 F 7 . ju 
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6. The pagper being duly rated and 


having a 


goods, left 5 (the landlord) H, 
| ; ? the money; in conſequence of which 
they went to the houſe where the 
pauper's daughter ſaid a friend of her 
father would aſſiſt them; they then 
went to this friend, who gave a guinea 

to the collectors; who zhereout received 


the tax; this was held payment of the | 


rate by the pauper. R. v. Bridgewater, 
Hey; OE 155 ITO 
7. By ſtat. 10 Az. c. 6. the pariſhes in 


 Noraich are incorporated for the pur- | 


poſe of maintaining the poor out of 
one joint fund: but as far as reſpecis 
| Nrangers thoſe pariſhes continue ſepa- 
rate and diſtinct: therefore a perſon 
who reſides in one pariſh in N. and is 
rated in another, gains no ſettlement 
in either. R. v. St. MichaePs Thorn 
in Norevich, H. 36 G. 3. vi. 536 


8. The town and pariſh of Birmingham | 


is, for the convenience of the overleers, 
divided into twelve diviſions under the 


ſuperintendence of ſo many overſeers 


reſpectively, each of whom copies the 


names out of the general rates into a 


: -ſeparate book, of ſuch of the inhabit- 
Auts aſſeſſed as are within his diſtrict; 
and it is uſual for each overſeer to add 
ſüuch names to his book as ought to be 
' Inſerted in the general rate; ſuch ad- 
dition is not in fact made till the next 
- year, but ia the meanwhile the ge- 
\neral rate 1s from time to time ordered 
to be collected with the addhions: it 
was held that a perſon paying the 


rate, whoſe name is afterwards added 


in the overſeers' book, does not 
thereby gain a ſettlement. R. v. 
Edgbaſton (Inbab. ). H. 36 G. z. vi. 540 
9. Aliter, if his name be added before 
he pays the rate. vi. 540 


VIII. By renting a T enement. 

1. The ſact of the pauper's taking a te- 
nement of 1o/. a- year is ſufficient to 
give a ſettlement under ſtat, 13 & 14 
C. 2. c. 12. though the leſſor may have 
no title. | . 
2. A cattlegate is a fenement within that 
ſtatute ſo as to enable the occupier of 
| * gain a ſettlement, R. v. Whixley, 


26 G. 3. e 5 4, 2137 | 


ſeonded, his landlord defired | 
the collectors to levy a diſtreſs on his 
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3. Taking the hay, graſs, and aſter - 
math of a meadow for ten months at 
the annual value of 100. is a taking of 
a tenement within that ſtatute. N v. 
Stoke (Iubab.), E. 28 G. 3. i 45. 
4. Renting a dairy will give à ſetiſe- 
ment. N. v. Piddletrenthide, T. 30 
„„ | ii. 772 
5. So will a rabbit-warren, though the 
party taking it have no intereſt in the 
ſoil, except that of entering upon the 
warren to kill rabbits, mw. 77 
6. A ſetclement may be gained by rent- 
ing the ſogs or after-graſs of a mea- 
dow of the yearly value of ol. R. v. 
Brampton ¶ Iubab.), T. 31 G. 3. iv. 348 
7. The pauper rented zo cos at 30. los, 
per annum each, and agreed with the 
farmer that they mould be fed in par- 
ticular fields for a certain part of the 
year, during which time no other cat- 
tle were to depaſture there; this was 
held to be a. tenement within ſtat. 1 
& 14 Car. 2. c.12. and the nol. 
conſequently gained. a ſettlement by 
it. R. v. Tolpuddle (Inhab.), E. 32 
G. 3+ <p iv. 671 
8. A ſettlement may be gained by rent- 
ing a right of common in groſs of the 
annual valve of 100., that being 3 
tene ment within ſtat, 13 K 14 Car. 2. 
R, v. Derfingham (Inhab.), T. 38 5. 
| vii. 67 
9. Where the pavper rented the blhery 
of a pond with the ſpear-ſedge, flags, 
and ruſhes growing in and about the 
ſame, for 10/. a-year, ** the Court 
underſtood that the ſoil paſſed with it, 
and that it was a tenement within ſtat, 
9 & io V. z. c. 11.“ Riv ON 
Alresford, T. 26 G. 3. f 358 
10. In order to gain a ſettlement dy 
taking a tenement of rol. per annum, 


2 


where part of the premiſes lies. R. v. 
Knighton (Inbab.), T. 27G 3. 1. 4 
11. A reſidence for forty days is indiſ- 
penſably neceſſary to enable a party to 
gain a ſettlement by refiding on a tene- 
ment of 10. per ann. R. v. Llanbe- 
dergoch (Inhab.), H. 37 G. 3. vi. 105 


ſuch a tenement for twenty · nine days 
be forcibly prevented reſiding there 
eleven days more, he does not thereby 
gain a ſettlement, Wi. 105 


the occupier muſt reſide in the pariſh 


12. So that, if a party after refiding*oa _ 


13. 4. 
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© 33. A. tock u tenement of 10/.a-year in | 21. Where a pauper rented; a tenement = 


the pariſh of B. and ter living id it 
© with tis family ive days he was ar- 
-  refted und fent to priſon in the parith 
C., but bis wife and children con- 
© "tinted in it ſeven weeks longer: held 
that no fertlement was gained in B. 
Either by the huſband or wife, K. v. 


ite Inhabitants of St. Grorge the Martyr, | 


of givin 


2 Southwark, YH. 38 G. M 
#4. In order to gain a ent by forty 
days reſidence on a tenement, the 


parry mult ſtand in the relation of 
tenant of the premiſes during the 


þ 


whole time. R. v. South Lynn (Inbub.), 
T. 34 G. 3. v. 664 
15. So that a refidence of 33 days by a 
"widow on a 'tenement of 10. a- year 
cannot be coupled with a reſidence 
on the ſame tenement with her huſband 
for ſixteen days preceding, ſo as to 
give her a ſettlement, 
ould pay 10/. a- year in money for a 
tenement, in order to gain a ſetile- 
ment: it is ſufficient if he occupy a 


tenement of the annual value of 101. 


as tenant. R. v. Fritauell (Inbub.), | 
E. 37 G. z: vii. 197 
27. The criterion by which the Court 
form their judgment is not the a#/:y | 
of the party coming to reſide on a 
_ tenement of 101. a-year; for if a 


* be truſted with a tenement of 


t value, even out of charity, chat 
is ſufficient. i. 458 
28. Where a pauper was permitted by | 
ſeveral perſons, having a right of 
- common, to occupy a tenement of 
ol. a-year value as a reward for his 
ſervice as a herd, it was held that that 
gave him a ſettlement. The ſervice 
. of the pauper was equivalent to his 
_ Paying rent. R. v. Mellriage, H. 27 
8 1. 598 


19. So repairing gates was held equiva- 
lent to payment of rent. R. v. Whix- 
1. 1 7 C 


20. In order to gain a ſettlement 41 
coming to ſettle on a tenement of 101. 
per auum, it is not neceſſary that the 
party ſhould rent ſuch a tenement, or 
chat the whole ſhould lie in one pariſh: | 
it is ſofficieot if he occupy gf. per 
annum of his own in the pariſh of A., 
and rent a tenement of 1/. per annum 
in che pariſh of B. R, v. Culmfiock | 
(inbab.), Th 36 G, Zo Vi, 739 


v. 664 | 
x6. It is not neceſſary that the pauper 


23. A fraudulent renting of 1 


. . - * > * . 4 8 22 
F ? 2 4 Ys 


' J 


% 


of 8/ a-year in A., and held another 
of 21 10s. per annum in B. under a 
Patrol demiſe from his brother zo. hold 


as long as the brother pleaſed, and to be 


| vaken by him again when, he. pleaſed, 


and was 10 pay nothing for ty this 
was held ea ſufficient taking of a tene- 
ment of 101. per annum under ſtat. 13 
and 14 Car. 2. c. 12, for the purpoſe 
ng the pauper a ſettlement, 
R. v. Filloupley, M. 27 G.3. i. 58 
22. A pauper rented land in A. of the 
annual value of 6/. 107. 6g., and 
built on part of it a poſt-windmill at 
the expence of 1207. which, by agree - 
ment with his landlord, he was to be 


at liberty to remove at pleaſure ; he, 


let the mill for a part of the time at 
the rent of 91. per annum; held that 
this was not the taking of a tenement 
of 10l. a- year ſo as to confer a ſetile- 
ment in A. R. v. Londonthorps(bnhab.), 
. 356 G. 3. w3 
ol. per un- 
num will not give a ſettlement. R. v. 
Moadland, E. 26 G. 3. 1. 261 
24. Where the pauper rented a meadow 
for ten guineas a-year, and did not 
ſock it, 'but let the graſs for the firſt 
half year to A, B. for three guinens, 
who ftocked it, and paid him, and 
then the pauper paid his landlord half 
a year's rent, and then let the mow- 
ing of his meadow to his landlord for 
| five guineas, and the after- graſs for 
two guineas, and at the end of the 
pu received two guineas from his 
andlord on the balance of accounts ; 
the Seffions'adjudged this a fraudulent 
taking, which the Court confirmed, 
i. 261 


25. If the Seſſions draw a concluſion o 


fact that the taking of a tenement is 
fraudulent, or that it does not amount 
to 10/. per annum, it is deciſive here, 
though they ſtate all the facts, and 
refer the conſideration of thoſe queſ- 
tions to this Court. R. v. Llanwino 
(Inbab.), M. 32 G. 3. iv. 473 


26. In ſettlement caſes the Court will 


not infer fraud from circumſtances: 
fraud muſt be ſtated expreſsly, vii. 105 

27. Where a perſon renting and refidin 
on a tenement of 10. a-year in A. 
was removed to 3B. by an order of two . 
Julticess 


4 8 


_mH" wo S t' boy 5 8. 


3E K 


jolmces, and afterwards" returned to 


29. 4. occupied a tenement of 10. a- 


29. A. agreed with B., on B.'s taking 


- : 
. X £ ads. 
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the ſame tenement without making 
any new contract, and reſided there 


more than 40 duys, he thereby 


gained a ſettlement, though che order 
_ of removal was unappealed from; 
for the contract was not thereby diſ- 
"ſolved. R. v. Fillonglry (Inhab.), 1 
29 6. 3. ü. 709: [See Poor, Re- 
movul, II. I.] 3 & 


year, and died leaving three children 
living, to two of whom he bequeathed | 
5. each, and to the other, whom he 
made executrix, the reſidue 'of his | 
property; the pauper, who had beſore 
married the executrix, reſided on the 
tenement above 40 days, and paid 
rent for it; this was held ro gain him 
a ſettlement, though the wife never 
proved the will. R. y. Nether/eal. 
(Inbab.), E. 31 G. z. iv. 258 


a farm of C. of the yearly value of 
120/., to become joint partner with 
Z. in the ſtock and farm, but there 
was no agreement between A. and C.; 


it was held that A., who lived with | 


B. oa the farm more than 40 days, 
thereby gained a ſettlement. R. v. 


Samer (Inbab.), H. 36 G. 3. vi. 554 | 


| 


' POST-OFFICE. | , | 


The ftat. 9 Aan. c. 13. / 40. which in- 
flicts a penalty of 201. on perſons who 
willingly open or detain letters, after 
they have been delivered at the Poſt. 
office, only extends to perſons in the 
employment of the Poſt-office, Martin 
v. Ford, H. 33 G. z. v. 101 


POUND. 
1. A pound-keeper is bound to receive 
every thing offered to his cuſtody, 
and is not anſwerable whether the 
thing were legally impounded or not. 
Braxdling v. Kent, M. 26 G. 3. i. 62 


2. It is no anſwer to an action for treble |. 


damages on ſtat. 2 /. & M. c. 5. for 
_ 'a pound breach, that the rent and 
demand were tendered aſter the diſtreſs 
and impounding. Firth v. Pur vis, 
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have a reference to che original iuſtru- 


ment creating that power, and W - 


ever claims under the execution mult 


make title under the power ithelf. 


Rob inſon v. Hardeaftle, H. a8 G3. 


. 24.980; 1 


2. So that where a power was gien to 
A. on his — to appoint to and 
amongſt the children of the a 


in ſuch proportions, c. and in default 


of ſuch appointment, the eſtate was 
limited to the -firſt and other ſons of 
the marriage in tail, and . by will 
appointed to his eldeſt ſon C. ſor life, 
remainder to truſtees, Sc. remainder 


to the firſt-and other "ſons of C. ia 


tail, and in default of ſuch iſſue th 
D., another child of A., che limitation 
of a liſe- eſlate to a perſon not in bein 
at the original creation of the power 
being void, the ſubſequent limitations 
2 void alſo, and 
C. the eldeſt ſon took an eſtata · cail 
either 3 the re. of the 
power or the original ſettlement. 
5 ii. 241. 380. 58 
. Under a power of appointing a real 
: eſtate to a of ſuch hike nad 
children, &c. and where in default of 
appointment the eſtate was ſettled to 
the uſe of all and every the child und 
children, an excluſive appointment 
to one is good. Saif d. Hantly && 
Ur. v. Gregſon, M. 27 G. 3. i. 432 
4. Under a power of appointing real and 
perſonal eſtate ** % and amongſt ſuch 
of the teſtator's relations as be 
iving at the time of "his death, in Juch 
parts, ſhares, and proportions, c. an 
excluſive-appointment to one is good. 
Spring d. T itcher v. Biles & al. M. 27 
5 and M. 24 G. 3. B. R. i. 435, #. 
5. A power to raiſe portions may be 
: executed -at ſeveral times, N 
the firſt execution be not meant as a 


complete execution, and that 2 . 


in the Whole execution do not tran 
greſs the limits of their power. Doe 
v. Milborne, M. 29 G. 3. F. 721 
6, A power given to an execufrix to raiſe 
a portion for a younger child does not 
extend to real eſtates, of which ſhe 


Bo ltd e 


was alſo traſtee. vat. 
| ; a 7. Under 


ro. Id 
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7. Under the ſettlement of an eflate with 
a power to the tenant in poſſeſſion to 
Jet all or any part of the premiſes, % 


of tiches which had not been let be- 


© 8. In theſe caſes, the intention of the 


| 30. A leaſe made under a ſpecial power 


5 1 | 
of 3 1 * 


1 4 


t the uſual rents be reſerved, a leaſe 


© fore, was held void. Pomery v. Far- 


+; - parties is to govern the Court in con- 
nd Roving he power; {and /ze No. 15.) 
8 | iii. 665 


conditions, muſt ſtrictly comply with 
the conditions; and if it vary from 
them in the intereſt demiſed, or the 
rent reſerved, it cannot be ſupported 
againſt the remainder-man, Doe d. 
Affirmed in Dom. Proc. 7th May 179g ; 


I. 3, 4: and LEASE I. 6.] 

by a tenant for life for a longer term 
than his own life, is void on his death, 
-- unleſs the power be ſtrictly purſued, 
Doe d. Ellis v. Sandham, E. 27. G. 3. 
5 | 3 s 
11. So that under a power to a tenant 
for life to leaſe for years, reſerving 
the uſual covenants, c. a leaſe made 
by him, containing a proviſo that in 
caſe the premiſes were blown down or 
burned, the leſſor ſhould rebuild, 
otherwiſe the rent ſhould ceaſe, is 
void; the jury finding that ſuch cove- 
nant is unuſual. Doe d. Ellis v. Sand- 
bam; E. 27 G.3. , + SIO 
12. By a marriage-ſettlement an eſtate 
was ſettled to the uſe of the wife for 
life, remainder to ſuch perſons and 
for ſuch eſtates as ſhe ſhould by deed 
or will atteſted hy three- witneſſes ap- 
point, and for want of ſuch appoint- 
ment reverſion to herſelf in fee: du- 
ring her huſband's life ſhe made a will 
in purſuance of the. power, deviſing 
ber eſtate to A. in fee ; after which 
ſhe and her huſband executed a leaſe 
of part of the ſettled eſtate to the de- 
fendant, not executed purſuant to the 
power ; and after the huſband's death 
the received rent from the defendant: 
held that ſuch leaſe was avoidable 
only by her upon her huſband's death, 


Puſtney v. Lady Ca van, E. 346. 3. v. 567 i 


and /ee title La xDLORD & TENANT | 


and that her receipt of rent accruing 
— % : 8 — 5 „ 


- 
£ 


e 752 1 p N 
a ; FAO | i 55 . 
own 8 5 WE 
V EKR. 23 . 
A n 78 0 =" : o : 


Fas, + eee 0 under a demiſe to V. and G. for 99 | 
9. The leaſe of a tenant. for life, who | 
has power of leaſing under certain | 


years if V. and his widow and any 
eldeſt fon living or in wentre ſa mere, 
at the time of his (V.'s) death, or if 


no ſon, any eldeſt daughter then living 


or in ventre /a mere, Or.any other of 
thoſe three, wiz. of the ſaid . and 
ſuch his wife, ſon, or daughter ſhould 


ſo long live, remainder to the faid G. 5 


and his widow, ſon, or daughter, in 


the ſame manner,” of which de- 
{cription of perſons five were in fact 


lvigg at the time of the; power re- 
ſerved, who were all entitled in ſuc- 
ce ſſion, three at a time, to come in 


under the leaſe; for under ſuch a ge 


neral power the three lives muſt. be 


certain and co-exiſting. Doe d. Wynd- 
ham v. Halcombe, J. 38 G. 3, vii. 713 


14. A power to appoint a ſchoolmaſter 


to an ancient foundation given to the 


vicar and churchwardens (of whom 
there were eleven) and in caſe of their 
neglect in appointing then to devolve 
to [wo corporate bodies in ſucceſſion, 
and to reſult, in the dernier reſort, to 
the ſame vicar and churchwardens, 


to whom alſo the general power of 


9 the truſt was committed, 
is well executed by the vicar and a 
majority of the churchwardens ; eſpe- 
cially if ſuch an election be ſupported 
by uſage. Withnell v. Gartham, T. 
35 C. 3. | vi. 388 
is. A power to appoint to children was 


held to extend to grand children: 


becauſe the Court thought that it was 
the intention of the perſon creating 
the power that it ſhould be fo exe- 


cuted : and there being no rule of 
law againſt it, as all the objects of 


the appointment were in exiſlence 
when the power was created. Doe d. 
Dewen/hire (D.) v. Cavendiſb (Ld.), 
H. 22 G. 3. | iv. 7415 2. 
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1. Attendance on à judge's ſummons 


ſuch ſpecial caſes have been reſerved; 


able. Smith v. Painter, M. 29 G. 3. 


4. The clerk of the bails is directed in 


2 PRACTICE E 48. 
PRACTICE. {+ | sten beisg ie point! er bd in 


I. Anendance-(on Summenſis beh. 


for half an hour next immediately fol- 


lowing the return thereof ſhall 'be | - 


_ deemed: ſufficient,- Reg. Gen. T. 35 

G. 8 3 
2. On every. appointment by the Maſter, 
the party ſerved ſhall attend ſuch = 
pointment without waiting for a ſe- 


_ cond; otherwiſe the Maſter ſhall pro- | 


ceed at parte on the firſt appointment. 
1. All e caſes ſet down for argu- 

ment by the clerk of the papers ſhall 
be entered within the four firſt days of 
the term next aſter the trial at which 


and none Hall ever be ſet down for 


argument on any of the four laſt days | 


of the term, . Gen, M. 38 G. z. 


/* wh 


8. 454 
2. Where iſſues are taken on ſome of = | wy | 
| 3. The plaintiff cannot deliver a de- 

claration de bene ęſe aſter the time for 


pleas and demurrer to others, the 
plaintiff has a right to argue the de- 
murrers either before or after trial, 
Duberle v. Page, E. 28 C. 3. ii. 394 


1. The plaintiff cannot file common bail, | 


according to the ſtatute, after the ſuc- 
ceeding term after the writ 18 return- 


. ll. 71 
2. When a rule to ſet alide proceedin N 
for irregularity, and to ſtay ate 
ings in the mean time, is obtained, 
the proceedings are ſaſpended for all 
purpeſes till the rule is diſpoſed of. 
Swayne v. Crammond, H. 31 G. 3. 
"mY 7948 vs $90 
3+ And therefore the time for putting in 
bail remains the ſame after the rule is 
diſcharged, as it was when it was 
granted, iv. 176 


future to mark the bail. pieces nume - 
rically as they are received. Reg. 


Gen. E. 30 G. Ss. iii. 660 | 


5. Bail who are excepted to, and do 
not juſtify on the day appointed, can- 
not afterwards ſurrender the principal, 


cuſtody, before the [aſſignment of 
the bail- bond, the Court ſet afide 


proceedings on payment of coſts, 


- Hardwick v. Black, E. 35 G 3. 
a ET 323233 


FC 5 

IV. Certificate of Judges. 

This Court will certify in a caſe ſent from 
the Rolls. Daintry v. Daintry, F. 38 


v. Declaration. (filing or delivering ; "and 
i 

1. It is irregular to fle 4 declaration in 
the office when the defendant's pidcy 


of reſidence is known to the plaintiff, 


Oldham v. Burrell, M. 37 G. 3. vii. 26 
2. The plaintiff may deliver a declara- 
tion againſt thedefendant conditionally 


before the time ſor his aring is 


aſt, and file common bail for him: 
ut after that time he muſt bring the 
defendant into court before he can 
elne, 9 9 


the defendant's appearance is expired. 
Baker v. Cuoper, H. 36 G. 3. vi. 538 
4. If after a plea in abatement the plain - 
tiff enter on the roll νν,˖ẽLOkilla cafſetur” 
et aefendens eat. ine: die, he may at any 
time during the ſame term in which 
the writ is returnable deliver. a declar- 
ation by the by againſt the defendant. 
Milles v. Andrews, E. 34 G. 3. v. 634 
5. A plaintiff in a qui tam writ cannot 


declare by the bye in his own name, 


before he has declared in chief. Delve: 
9. f. v. Strange, H. 35 G. 3. vi. 158 
6. Nor can a plaintiff in any caſe declare 


by the bye before he has declared in 
8 e 


VI. Delay; (how it all Teer Proceed. , 


ings, and of remedying ſame.) 


1. If the plaintiff take no ſtep in the 
cauſe for three terms, and in the foarth 


ſign a concilium, and obtain judgment 
in the fifth term, the ſigning the con- 
cilium is taking a ſtep in the cauſe, ſo 


- 


as to make it unneceſſary to give a 
term's notice, Bland v. Darly, H. 


4 ni. 5 50 


being thereby out of court ; but the 


39 G. 3. 
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PRACTICE 


2. The rule, requiring a term's notice 
. after a delay of four terms, is to pre- 
vent 3 8 on the defendant, and 
therefore does not apply where the 
Proceedings have been delayed at the 
dieſendant's requeſt, iii. 530 
3: No proceedings having been had 25 
above a year, the plaintiff, two days 

before Hilary term, gave notice of his 
Intention to proceed; two days after 
the term he ſerved à rule to plead, 
und in the ſame vacation judgment 
was ſigned for want of a pleas, which 
as held to be regular; and the judg- 
ment appearing to be ſigned as of 


Hilary term makes no difference. | 


Milleurne v. Nixon, T. 27 G. 3. it. 40 
4. If the plaintiff do not declare within 


two terms after the return of the writ, | 
the defendant may ſign judgment of | 
- nenpros; but if no ſuch judgment be | 
_ — figned, the plaintiff may declare 


Within a year. Worley v. Lee, M. 28 
S. 3. ii. 112 — and Penny v. Harwey, 
. #0 © 3. m. 123, 


5. On à rule to plea 
four days, if the party on whom the 
rule is made delay complying with it 
till the morning of the fifth day, the 
adverſe party may refuſe to receive it, 


and fign judgment. Thomfor v. Ryall, 


H. 31 6.3. iv. 195 


6. The plaintiff in an action for bribery 


on fiat. 2 G. 2. c 24. is bound by 
fed, 11. to proceed without avi/ful de- 
lay; and if he do not proceed to trial 
till ſix years after iſſue joined, and 
_ aſſign no reaſon for it, the Court will 
"conſider the delay to be cui Perrie 
v. I bite. | lit. & 
7. In ſuch caſe, even after verdict, the 
Court will ſtay the proceedings on 
motion, and will not allow the plaintiff 
his coſts. ii. 5 
8. The defendant is entitled to the 


benefit of the act, though he do not 


claim it ſo ſoon as he might, iii. 5 


VII. Eje&ment (and fee titles EIER. 
MENT & JupcMenT II.) 
1. The clerk of the rules ſhall keep a 
book for entering rules in ejectments, 
containing a lift of the ejectments 
moved, the number of the entry, the 
rounty, and the names of the parties; 
add the rule for judgment ſhall be 


d, reply, Ge. in | 


drawn up and taken away from the | 


i: % 
4 


office within two days after the end of 
the term in which the ejectment ſhall 


be moved. Reg. Gen. M. 31 G.3. iv. 1 


2. The Court will not ſet alide the pro- 
ceedings in ejectment for irregularity, 

| becauſe the notice at the foot of the 
declaration is ſubſcribed in the name 
of the nominal plaintiff, inſtead of the 


caſual ejector. Hazloquood d. Price v,. 


» Thatcher, J. 29 C. 3+ . 5 
3. A declaration in ejectment may be 
ſerved on the wife either on the pre- 
miſes or at the hyuſband's houſe off the 
premiſes. Doe d. Morland v. Bait, 
. 36 G. 3. vi. 765: [Oares v. Coter. 

S. P. — 4 ee title Nox id x 4. ] 
4. In ejectment againſt ſeveral tenants, 


the name of each was prefixed to the 


notice ſerved on him; and held that 


only one rule was neceſſary on motion 


for judgment againſt the caſual ejector. 
Koe d. Burlton v. Roe, H. 38 C. 3. 

155 „ 

5. In ejectment for a forfeiture 72 

leaſe, the Court will compel the plain - 

tiff to deliver a particular of the 

— breaches of covenant, on which be 


intends to rely. Doe d. Birch v. 
Phillips, H. 36 G. 3: vi. 597 
6. The leſſor of the plaintiff in ejectment 


muſt prove the defendant in poſſeſſion 
of the premiſes which he ſeeks tg re- 
cover, although 'the defendant *has 
entered into the general conſent · rule 
to confeſs leaſe entry and ouſter. 
| Goodright d. Balch v. Rich, T. 37 


G. 3. k * 2 vii. 327 N 
7. The defendant in ejectment is entitled 


to the general reply, where the plain - 


tiff, claiming: by deſcent, proves his 


pedigree and ſtops, and the defendant 
ſets up a new caſe in his defence, 
which is anſwered by evidence oo the 
part of the plaintiff. Gesdtitle d. Ra- 
welt v. Braham, (trial at bar,) H. 32 
„ 


VIII. Imparlance. 


1. If a writ be returnable the laſt day of 
one term, and the defendant do not 
juſtify bail until the fourth day of the + 


next, he is not entitled to an imparl- 


ance to the third term, though tbe 
plaintiff do not deliver a declaration 


de bene ęſ before the eſſoĩgu - day of 
the ſecond term. Roligfon v. Scott, 


M. 34 C. 3. V. 37 


2. When 


; ir. 497 


2. 


to | 
1 28888. 


9 
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* 
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Ca dron v. Hayman, H. 34 G. 3. v. 809 
gned 


Keg. Gen. H. 35 G. 3. vi. 218 


4. It is irregular to rule the plaintiff in | 
error to aflign errors before the ex- 


% 


court, and the plaintiff does not de- 
clare.until the next term, the deſend- 
ant is not entitled to an imparlance. 
| Smith v. James, T. 36 G. 3. vi. 752 


IX. Ie, l. 


1. The plaintiff does not waive his right 


of ſigning judgment ſor not paying 
the iſſue - money by giving notice of 
trial after demanding it. Janet v. 
Bryant, M. 34 G. 3. v. 400 
2. The Court determined that a pauper 


plaintiff was not entitled to the iſſue -- 
money; and that if he ſign judgment 


becauſe the deſendant does not pay it, 
the Court will ſet aſide the judgment. 


3. But now no judgment ſhall be f 
for non-payment of iſſue - money; but 
the iſſue- money ſhall remain to be 
taxed as part of the coſts in the cauſe, 


4. And this extends to all caſes. Fuller 
v. Ofborne, M. 36 G. 3. vi. 477 


* Irregularity, (what ſhall bs, ated ibs 


1. If two defendants in treſpaſs ſuffer 
Judgment by default, and the plaintiff 
execute writs of inquiry againſt them 
ſeparately, and take ſeveral damages 

- againſt them, it is irregular. Mitchell 
v. Milbank & al. H. 35 G. 3. vi. 199 
2. And if the plaintiff enter up final 
judgment with thoſe ſeveral damages 

_ againſt the defendants, it is erroneous. 
Saks. vi. 199 

3. But the Court will permit the plain- 
tiff to ſet aſide his own proceedings 
before final judgment on payment of 
coſts, | vi. 199 


piration of the rule to appear to the 
feire faciasr. James v. Staples, (in 
en,] T. 36. 13. vi. 367 
5. If the defendant in error from C. B. 
to B. R. give an eight-day rule to 
certify the record, the record may be 
certi ed in leſs time, though the rule 
expire in vacation: and a ,. fa. 
guare executionem non having been 
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cauſe by habeas corpus from an inferior | 


being certified, returnable che firſt 
0 LY of the following term, the de- 
fendant may ſerve the plaintiff in 
error on that day with a rule to ap- 
pear to the ei. Ja., and a rule. to 
allign errors. Sambidge v. Ho 
/ is 6 SUI, 
6. It is irregular-to bold a defendant! to 
| bail in aſſumplit, and then to declare 
in trover. Teberington v. Golding. M. 
7. If the plaintiff ſue the deſendant by 
a wrong chriſtian name, and the de- 
fendant appear by his right name, 
the plaintiff may declare againſt him 
by ſuch right name. Doo v. Butcher, 
E. 30 G. 3. 3 in. 611 
8. Secùt, if the plaintiff file common 
bail for him according to the ſtatute 
by his right name. tit. 61x 
9. If the latitat be ſued ont againit the 
9 by one chriſtian name 34 
the alias by another, and the plaintiff 
afterwards proceed, the Court will 
ſet afide the proceedings for irregu- 
larity. Corbett v. Bates, E. 30 G. 3. 
10. If an action be brought bn a. judg- 
ment, which is irregular, the whole 
proceedings may be ſet aſide in one 
rule. Barlow v. Kaye, E. 32 G. 3. 
| | | iv. 688 
11. The plaintiff muſt giye notice of his 
| having abandoned a former committitur, 
which is erroneous, before he enters 
a ſecond, reQifying the miſtake. Top - | 
ping v. Ryan, F. 26 G. 3. i. 227 
12; Aſter a rule obtained to ſhew cauſe 
why the zeft, ca. ſa. ſhould not be ſer 
afide becauſe not warranted by judg- 
ment, and becauſe there was no ori- 
pinal ca. /a., the Court will permit 
plaintiff to amend: the ,. ca. . 
agree ably to the judgment, and direR 
tze ſealer of the writ to ſeal an origi 
ca. ſa to warrant it. Shaw v. Max- 
«*vell, M. 36G. 3. vi. 450: { 4nd fre 
title AuenDwenT II. 5. 
13. The Court will grant leave to enter 
the continuances after verdict in order 
to arrive at the juſtice of the cafe. 
Dee d. Mears v. Dolman, B. 38 G. 3. 
No vi. 618 
14. A diſcontinuance is cured. by the 


Uſlued immediately upon the record 


| + appearance of the party by Rat. 32 
L232 | | 


- 
- La 


.H.$.-30. in penal as, well as civil 
+45 bo. od 244 . 52 *. 1 A SK 
le y. Bland, (ia rr) 


, 35 6. 3. 


not of ſtſelf diſcontinue. av action; 
Feen 1 


there muſt be an appointment to tax 
the coſts. "Whitmore v. Williams, T. 
e & foe Ung03; 
16, Though judgment has been irregu- 
larly ſigned without filing common | 


36.3. 


. 


bail for the defendant according to 
the ſtatute, until after che asse g 
term after. the writ was returnable; 
and after the judgment itſelf has been 
entered up, yet the defendant having 
given a cegnovit is eſtopped from ob- 
17 Ring to the irregularity, if before 
the time of making the ohjection the 
plaintiff has filed common bail unc 
yro tunc. Davis v. Hughes, E. 37 

G. 3. | vii. 2c6 


17. If a rule to ſet afide proceedings 


for irregularity with coſts be dil- 
charged, it muſt be underſtood. that 
the rule is diſcharged with coſts. 
- Reg. Gen. M. 37 G. 3. vii. 82 


XI. Judgment of Nonpror. 

t; The ſtat, 13 Car. 2. f. 2. c. 2. 
enabling a defendant to ſign judg- 
ment of  zorpros for want of a declar- 

ation in due time, extends to all caſes. 

| vii. 26 


2. The defendant is bound to ſearch in 
the office, whether the plaintiff has 
brought in the iſſue-roll on the ſame 
day that he ſigus judgment of ven- 
pros, even though he may have 


ſearched on another day on the ex- 


piration of the rule to bring in the 

28 roll. Minn, V. Baxter, M. 26 G. 3» 
| | — 1, 16 
3. If plaintiff declare againſt one of two 
defendants named in his writ, and 
does not proceed againſt the other, 
the latter. way ſign judgment of zon- 
«pros immediately. Roe v. Cock, H. 
28 G. 3. ii. 257 
4. So it plaintiff ſerve notice of declar- 
ation, or take out a rule for time to 
declare againſt one only, without pro- 
cCeeding againſt the other. i. 257 
'$. And wherever it can appear that the 


action is not a joint action, judgment | 


* Tt e . VI. 255 s 
15. Serving 4 15 to diſcontinue does 


} 


writ. © Butler v. Upton, H. a8 G. 3. 
2 e eee FOR ea 10 6315 9, 7. 
6. After demurrer to à declaration of 
two counts againſt two deſendants, 
becauſe one of them was not named 
in the laſt count, the plaintiff cannot 
enter a nol. prof” on that count, and 
proceed on the other. Drimmond v. 
Dorant, T. 31 G. 3. iv. 360 


XII. Judgment of Nonſuit: [and fee title = 
JovcmenT II. ani poſt XXIV. 2. 5. | 


- 


and title R.PLEVIX 7. © D 


1 


1. A plaintiff cannot be norſvited with- 


out his conſent after he has appeared, 

Watkins v. Towers, H. 28 G. z. 

. N. 255 
2. If one of two defendants ſuffer judg- 


ment by default and the other go to 


trial, the plaintiff cannot be nonſuited 
as to him, but ſuch deſendant muſt 
have a verdict if the plaintiff fail to 
make out his caſe. Hannay v. Smith, 
7. 30 G. 3, 
3. Plaintiff cannot ſign judgment for the 
defendant's refuſing to pay 44. for 


the warrant of attorney when the 


copy of. the declaration is delivered 
to him. Oneale v. Price, T. 31 C. 3. 


iv. 370 


4. If a record be ever fo erroneous, 
the plaintiff, who has made default 
by ſuffering a nonſuit, can never 


have a judgment afterwards in his 


favour. iv. 436 


5+ It ſeems that undertaking by a rule 
of Court to give material evidence - 


in the county of 4. in order to fix 
the wenue there, does not imply a 
conſent to be nonſuited if the party 


fail. ii. 281 


6. If the plaintiff, an attorney, by at- 
tachment of privilege lue a defend- 
ant reſident in Wales for words ſpoken 


there, and lay the venue in the Neleb 


county, (in order that the cauſe may 
be tried in the next Eugliſb gounty,) 


and the judge at the trial certify 


that the defendant was reſident in 
Wales. &c., that fact thus certified 


may be ſuggeſted on the judgment- 5 


roll in order to entitle the defendant 
to enter a judgment of nonſuit under 
ſtat. 9 G. 3. c. 5 1. Evans v. Jones, 
M. 3 G. 3. 0 


ni. 662 


vi. 0 
XIII. ur- 


1. 


i 4&4 


even though the writ be not returned, 


2. Where plaintiff files common bail for 


XIV. Fudgment for Want of Plea: — 


4. Where a defendant, when under an 


_ debt on a penal ſtatute is not ſuch a 


7. Tbe general rule reſpecting ſigning 
Judgments for non- appearance is, that 
where by the writ each party has a 
day in court, and the defendant may 
be damnified by not Arkeia he 
may appear and demand the plaintiff; 
and if the plaintiff does not appear, 
the defendant is entitled to fign judg- 
ment, and to have his coſts ; and this. 


5 — * * + 
* at 7 * 60 
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as upon a capias, exigent, or diftringas. 
Davies v. Fames, 5 3. 373 


the defendant on any day between the 

| 2d and 6th November, and he is in 
other reſpects entitled to ſign judg- 
ment, it 1s ſigned as on the day bay 
ceding the eſſoĩgn-day of Mzichaelmas 
term. Vany v. More, M. 33 G. 3. 
5 „ 


lad fee pot XVI. 4, 5+] 
1. Judgment may be ſigned for want of 
a plea at any time after twenty-four 
hours from the time of the plea de- 
manded. Dyche v. Burgoyne, M. 27 
8 | i. 454 
2. But plaintiff cannot fign judgment 
for want of a plea till the expiration 
of twenty-four hours after demand of 
a plea, whether the time for pleading 


be or be not expired when ſuch de- | 


mand is made. Bowles v. Edwards, 
i tes Mrs 
3. If defendant, being under an order 


to plead ĩſſuably, plead ſeveral pleas, | 
one of which is not iſſuable, the plain. | 


tiff may ſign judgment as for want of 
- a plea, though the others be iſſuahle 


eas; for the plea which was pleaded | 


| in diſobedience to the order vitiated 
all the others.. Waterfall v. Glade, E. 
29 G. 3. | iii. 305 


order to plead iffuably, put in a plea, 
though informal, which went to the 
ſubſtance of the action, the Court 
held that the plaintiff could not fign 
Judgment as for want of a plea. 
 Thellyjon'v. Smith, H. 33 G. 3. v.15: 
5, Not guilty pleaded to an action of 


nullity as warrants: judgment to be 


ig ned for want of a plea, Coppin g. 1. 


v. Corier, M. 27 C. . 1. 40 


55 2 2 2 &. * h 7 7 — ; N * 
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delivered, and ought not to be entered 
ia the general iſſue book. Zeckbare 
v. Mackreth, T. 34 C. 3. v. 661 
| Pa But if the defendant, who is entitled 
to an „ ee do not enter ſuch a 
- plea in the general iſſue book before 
| the plaintiff is entitled to a plea, it 
operates as a waiver of the imparl- 
ance, and enables the plaintiF to 
fign judgment as for want of a * 
ET: v. 661 
8. If defendant do not rejoin, the plain» 
tif may ſtrike out the previous plead- 
ings, and enter judgment as for want 
of a plea, Perrie v. Fitzroy, H. 33 
G. 1 n v. 152 
9. If a plea be filed before the bail are 
 . perfected, it is a nullity, and does not 
7 Ln a good plea by perſecting the 
bail afterwards, . Jen v. Calvert, H. 
1. G. . ow) 1 
XV. Judgment Criminal — [aud ſes 
title In DIS rUENT V.] 
1. Where a defendant is brought up for 
ſentence on any indictmeat or inform- 
ation, after verdid, the defendant's 
affidavits ſhall be firſt read, and then 
thoſe for the proſecution ; after which 
| the defendant's counſel ſhall be heard, 
and laſtly the counſel for the proſecu- 
tion. R. v. Bunts, Reg, Gen. M. 29 
2. Where a deſendant is brought up for 
ſenrence after judgment by default, the 
. proſecutor's affidavits ſhall be firſt 
read, then the defendant's. ; after 
which the counſel for the profecation- 
+ ſhall be heard, and laſtly the defend- _ 
ant's counſel, ; ii. 689 
3. But if no affidavits be produced, the 
de fendaat's counſel ſhall be heard firſt, 
and then the counſel for the profecu. 
tion. FF | it. 683 


5 


XVI. Oyer :—{and fee PLEaDixG IX. ] 
1. Oyer of a record is never granted. 

mY POLE 1. 149: 

2. The party who is to give cher of a 

deed is allowed two days ſor that pur- 

fe, excluſive of the day on which it 

is demanded, Hage v. Divine, F. 7 
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Patent to a guo 2warranto information, 
© "and made © feofen of them, eyer was 
refuſed in another term from that in 
Which the profert was made. R. v. 
Aue. HH, 26'S 3. 1149 
4- Ii defendant, after craving ojer of a 
-. deed,-do-not ſet forth the 4vholsdeed, 
the plaintiff may fign judgment as for 
want of a plea; or the Court will 
quaſh the plea. © Fallace v. The Du- 
che of Cumberland, T. 31 G. 3. 
n | iv. 370 
5. Where the defendant, in an ai . 
of debt on bond, after craving oyer, 
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ment, on which the plaintiff took 
.. ue, and ſerved defendant's attorney 
with a rule to abide, c. ad gave 
notice of trial; and afterwards de- 
fendunt returved the paper · book, ſet- 
ting out a falſe yer of the bond, and 


* 


plaintiff inrolled the true condition, 


that plaintiff ſnould have judgment, 
and that the defendant's attorney 


o 
r 0 ger os negro -w — — 
— 


Mackreth, H. 24 C. 3. B. R. cited 
XVII. Plea, demanding. 


filed commos bail for him, is a nullity. 


2. A demand of a. plea may be made at 
the time of delivering the declaration. 
| 22 (Churchward.) v. Oſboruc, 

'# 3 * 3». A 4 ; 
3+ If a.plea be demanded on a Saturday, 


of Sunday, Solomons v. Freeman, H. 


4 No demand of a plea is neceſſary 
when the defendant is in cuſtody of a 
ſheriff, Niltigſn v. Brown, H. 36 
. 2b 4 ; - ia: 524 | 
5. Nor is it neceſſary in caſes where the 

_ + Plaintiff ſues the defendant in the cuſ- 


without notice to the plaintiff, pro- | 
-Cures himſelf to be removed to a dif- 
ferent cuſtody, : vi. 524 


"A 

($9 9" ry, Pg Wo 
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— 


- and ſetting it out truly, pleaded pay- 


and demurred; the Court ordered all 
the pleadings to be ſtruck out, and | 


mould pay all the coſts. Ferguſon v. 


V. 371, A. ; 


1. A demand of a plea before the de- 
fendant has appeared, or the plaintiff | 


Cooke v. Raven, H. 27 G. 3. i. 635 | 


vi. 689 | 


the defendant has twenty-four hours | 
ta plead after the demand, exclulive | 


32 G. 3+ iv. 57 | 


tody of a ſheriff, and the defendant, | 


3+. The defendant having pleaded lerer] XVIII. Plea {ſua hy and_fer 


XIV. 3, 4. L 2, 3. 
The deſendant cannot put in a ſpecial 
demurrer when he is under terms of 

© pleadiy parable: Berry v. Anden, 
H. 38 4 ET 7 vii. $30 
1 
1. Defendant, after a verdi® againſt 


him, obtained a rule for a new trial,” 


which after argument on a ſubſequent 
day was diſcharged'; he then pleaded 
a a plea pn, darrein continuance, intitled 
of the term generally ; and the Court 


refuſed to order a ſpeciat memoran- 


dum of the day when it was filed, 
under theſe circumſtances. Lovell v. 


' Eaftaf, H. 30 G. 3. 
filed and verified on oath, the Court 


| bound to receive it. i. 554 
XX. Plea, Rule to abide by. © 
1. After a rule to abide by a ſpecial 
| plea, or plead ſuch-other plea as the 
defendant wil! abide by, he can only 
plead the general iſſue. Hare v. 
Lloyd, E. 27 G. 3. ibs 693 Prout v. 
. Dewar, E. 27 G. 3. N 693. 
2. But aſter ſuch a rule the defendant 


notice of ſet- of. | Cockran v. Nobert. 
| Jon, E. oy G. 3» 


1. In trover for goods, where the de- 
fence is that they were fold by the 
plaintiff, the Court will give the de- 
fendant time to plead, in order that 
he may obtain a diſcovery from the 
Court of Chancery in the mean 
time. Whitter v. Cazelet, M. 29 G. 3. 
(7 RS In | $0 If + Bi. 683 
2. After a defendant has obtained an 
order for time to plead on the terms 
of pleading iſſuably, he cannot plead 
the ſtatute of limitations, or any other 
plea which does not go to the merits ; 
and if he plead ſuch a plea, the: 
Court will ſet it aſide on motion. 
| Stadholme v. Hodg fon, E. 28 G. 3. 
| | li. 390, 
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2. But 


Ut, 354 
2 If a plea puis darrein continuance be 


pleading as before, on which the | cannot ſet it afide on motion, bat oe = 


may plead the general ifſue, and give 
| a 693. . | 


— 


f RY «2% 
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© ruled, and the Court held that 2 


the general iſſue and the ſtatute of 


. / 


s 29 6. Js HE * 


XXII. Prifentr, Proceedings againſt: | 
Lau fre rifle Pangonen.] 


1. A plaintiff beęd not declare againſt 


a priſoner. until che end of the we 


next after the return of the. writ, even 
though there was time, in the term in 
Which the writ was ſued out, to have 
made the writ returnable in that term. 
| Richardſon v. Richardfon, H. 36 G. 3. 
$4 ; 5 Vt. 547 
2. The defendant having ſurrendered in 
diſcharge of his bail in X. B. removed 
himſelf by Habeas corpus into the Fleet, 
and plaintiff declared againſt him 
there after the end of the ſecond term 
after the writ was returnable; a judg- 
ment of xox pros ſigned afterwards was 
irregular. Sher/on v. Hughes, M. 33 
G. 3. * e 
3- If a perſon having privilege of par- 
liament be in the King's Bench priſon, | 
a a declaration may be filed againſt him 
as being in cuſtody of the marſhal, 
and no ſummons need be iſſued againſt 
him. Jackſon v. Mackreth, J. 33 
ONT v. 361 
4. A ſammons is generally iſſued to 
bring the party into court ; but it is 
_ unneceſſary when the defendant is al- 
ready in the cuſtody of the marſhal. 
„ Po 462 
5. Tue declaration need not be deliver- 
ed to a priſoner perſonally, or to the 


p 


ſame cauſe of action. Robertſon v. 
Douglas, E. 26 G. 3. . 191 | 


6. When a priſoner pleads out of time, |. 
he muſt give the plaintiff notice of 
his plea, 7 bomat v. Prichard, E. 32 | ; tg 

. 2 | t. The cafes breviem is to indorſe on 

7. In general a priſoner need not give 


G. 3. iv. 664 


notice of his having filed a plea, but 
when he pleads at an earlier time than 
by the rules of the court he is com- 


pellable to plead, he mult give rotice. | 


Ruſholm v. Chapman, M. ,{G. z. 


v. 473 


9 
—ꝓ— 


the exciſe — by ſtat. 26 C. 3. 
c. 77 d., and 35 G. 3. e. 96., 
are to be committed to gaol incaſe 
they cannot find bail, and in whoſe 
names an appearance and the plex of 
not guilty is to de entered Within a 
time to be limited by this Court, to 
any indictment or information exhi- 
bire@& againſt them for the lame, unleſs 
they appear and plead) are allowed by 
rule of court-fix days to enter an p- 
pearance and plead in caſe they are 
confined within forty miles of London, 
and eight days if above ſorty miles. 
Reg. Gen. T. 35 G. 3. I. 400 
9. 1t a plaintiff do not proceed to trial 
or judgment within three terms 

- againſt the defendant, (a priſoner,) the 
latter is not entitled to be diſcharged 
until the expiration of the third term. 
FO Om iv. 664 

10. When a defendant furrenders in diſ- 
4 charge of his bail in the vacation after 
werdidt againſt him, the plaintiff mult 
charge him in execution within" the 
two terms next following fuch vaca- 
tion. Smith v. Fefferys, T. 36 G. 3. 

= 4-5 F776 


11. But when he ſurrenders in the vaca- 
tion after judgment, the term in which 
the judgment is tgned is reckoned as 
one of the two terms within which the 
plaintiff muſt charge him in execution. 
YT OD . M9 6” 44 
12. A creditor may lawfully enter a de- 
tainer againſt his debtor, ho is in 
fact reſident within the walls of the 
Fleet, though he be not thereby com- 
pulfion. Miliinſon v. Faques; T. 29 
G PP. IS 


1 x 3. 3 be . 2 3 
gaoler, unleſs where he is in cuſtody at 3. A perſon in cuſtody under an attach- 
the ſuit of the ſame plaintiff for the 


ment for non-payment of coſts may 
be charged with an execution in a dif- 


ferent action. Bonafour v. Sthoole, T. 


316. 3. : | iv. 516 
XXINL. Pub, Service of, tes. | 


every writ on what day and at what 
bour it is filed. Reg. Gen. T. 330-3. 
2. A bill of Middleſex may be 2 
able the ſame day that it is ſued out. 
Oxlade v. Davidſon, E. 32 C. 3. 
WIT de. 60 


; L4 3. Only 


p , 3 5 : 
- : = a" * 7 . 
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3. Only the deſebdant or deſendants in 1 


F one action can be included in a bail 
ble writ ; Hen If the writ be — 
bailable, I v. Tobyfon, F. 


326. 3. » - 1 W054 i695. 
4-)Froceevings (et aide becauſe the bill 


_ .of:Middlgex was ſerved in the city of 


» London. Borman: V's; Bullany, 2.26 


3 * : ata 1:57 hees 187 
5. Bot the-Court-refuſed to ſet aſide the 


proceedings merely becauſe the de- 
Iendant was ſerved with a /atitat- in 


hs . Middleſex ; ſervice is ſufficient if it 
gives perſonal notice to the 1 
provided it be not a bailable proceſs 
Kelly v. Shaw, M. 35 C. 3. vi. 74 

6. Service of a a/itat at eight o'clock 
in the evening of that day when it is 

| +*returnable is good, though the de- 


claration be left in the office 1 in the 


courſe of the ſame day. i. 191 
7. 80, in the caſe of Ward and Wilkin- 


Jon, the Court refuſed to ſet afide the 


Proceedings, though the notice of de- 
+ Claration was not ſerved till half after 
ten at night. i. 192, *. 

3. The plaintiff, after ſuing out com- 
mon proceſs, may ſue out a bailable 
vit for the {ame cauſe, and arreſt the 
defendant, before he diſcontinues the 
ay yang 7 Biſhop v. Powell, E. 36 
vi. 616 

95 we Jer if the firſt writ be bailable. 

vi. 616 
10. The Engliſh notice to appear muſt 
be added to all common proceſs where 
the defendant is not holden to bail, 
whether the cauſe of action do or do 
not amount to 104. Lumley g. t. v. 
Fits, T. 37 G. 3. 437 
11. If the plaintiff prove a cauſe of ac- 


tion beſore the bill filed, though after 


the writ ſued out, it is ſufficient as 
1 "well in the caſe of bailable as com- 
mon writs. Bgf v. Wilding, M. 37 


. 3» Vil. 4 


XXIV. Trial, Notice of, &c. 


1. The plaintiff is not bound by the | 1 
practice of the Court'of K. B. to give 


notice of trial till the term after 


that in which iſſue is joined. Hall v. 


Buchanan, M. 29 G. 3. . 734 
2. If iſſue in a London cauſe be joined 


early enough in @ term to enable the 


e to give notice of trial for the | 
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is not entitled to — as in — 
nonſuit for, not pr 
trials unleſs the 
given notice of trial. Must v. Trewe- 
mondo, H. 32 G. 3. 

| 3-:1f cne of ſeveral defendants refide 
within forty miles of London, it is not 
neceſſary to give the ten days? notice 
of trial required by ſtat. 14G. 2. 6.17. 
25. Per Afoburſt, J. in Fr v. 
ackſon, H. 32 C. 3 iv. 520 

4. The venue was in — and ver- 


dict for plaiatiff without defence, 
which was ſet aſide becauſe only eight 


days“ notice of trial was given the 


defendant refiding in India. Douglas 


v. Ray, H. 32 G. 3. iv, 552 
5. Where a plaintiff has carried a record 
down for trial once, the Court will 
not give judgment, as in caſe of a 


nonſuit, for not carrying fit down a 


ſecond time, even though it be 
made a remanet the firſt time. News 
burn v. Laneley, H. 29 6.13. Mi. 
6. The Court will permit a defendant 
to carry a record of an iſſue, directed 
dy Chancery, down to trial, on a ſug- 
8 that the plaintiff intends to 
3 it. Humpage v. NO Io 32 


7. Where the defendant calls "Urn 
the record by proviſo, it is ſufficient 
if he obtain the uſual rule for trial by 
proviſo any time before trial,” even 
though it be obtained after he has 
ee the plaintiff notice of trial. 

ng v. Pippet, E. 27 G. 3. 1. 695 

8. A defendant in a caſe where the kin 
is party cannot carry down the nf 
prius record to trial by proviſo. R. v. 


Dyde, E. 38 G. 3. vii. 661 


9. Where ſhort notice of trial is to be 
accepted | in country cauſes, ſuch no- 
tice ſhall be given at leaſt four days 
before the commiſſion- day, one day 
_— and the other incluſive. 

Gen. E. 30 G. 3. iii. 660 
. granting * a trial at bar is in 
thi diſcretion of the Court, and muſt 
depend upon the particular cireum- 
fances of the caſe. R. v. Amery, T. 
26 G. 3. 1. 363 

11. Where a fair trial cannot be had 
in the county where the matter ariſes, 


Engliſh 


© hes in Gat 


tbo BFog$$7 


the trial will be awarded in the next 


{® * 
2 


* 7 . * 
c a a> i Of 


14 


- of eure runs. 
hn tot» 8 in 
the city " be fer 
could not be had there, the verire was 
d warded into the county of Sap. 


4 15 


„„ 


A2 nh 363 


„ and" a fair trial 


8 SAR 87 0 7 363 
13. But in a ſubſequent cafe, the Court | 


on a miſtake; and, upon a ſuggeſtion 
entered by leave of the Court upon 
tho roll that a fair and impartial trial 
could not be had in the county of the 
city of Cbeffer, the Court awarded 
the trial to be had in tbe adjoining 
county - palatine. R. v. St. Mary on 
the Hill, Chefter, T. 38 G. 3. vii. 735 
[Au for the notes i here.] V1 
14. Chefter is one of the places excepted 
out of ſtat. 38 G. 3. c. 52. for regu- 
lating trials in towns corporate, &c. 
| vil. 735, *. 


PREROGATIVE. 


| 1. The power of the crown to pardon | 


a forfeiture, and to grant reſtitution, | 


can only be exerciſed where things 

remain in fatu gu, but not ſo as to 
affect legal rights veſted in third per- 

ſons. R. v. Amery, T. 28 G. 3. 


2. The king, by virtue of his preroga- 
tive, 1s exempted from the payment 
of taxes collected per/onally from the 
ſubject, and not mingled with the 
pre of the commodity before it is 

nown by whom it is to be made uſe 
of ; therefore an expreſs ſent upon 


government ſervice is not liable to | 


pay the duty on poſt-horſes impoſed 
by 25 C. 3. c. 51. / 4. K. v. Cool, 
H. 30 G. 3. 519. 
3. If, after a grant GFA next preſent- 
ation to a living, the incumbent be 
made a biſhop, by which the living 
becomes vacant and the king is en- 


titled to preſent, the grantee may | 


. preſent on the next vacancy occa- 
- honed by the death or refignation of 
the king's preſentee.  Troward v. 


V1; 


Caillaud, (in error,) M. 36 G. 3-130 


. Affirmed in Dom, Proc. 16th May | 


iii. 579. 


declared that this opinion was founded 


, 
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 Fagkþs county where the king's writf PRISONE X 4/0 Þ 


appli 8 Cl oy att — . t * 


I. Attorney, his Preſence when. requifite to 


2 Friliner. 


4208 SITT 


I . When. a defendant in cuſtody ex- 


ecutes a warrant of attorney to con- 
ſeſs a judgment, there muſt be an at- 
torney preſent on his part; — 
ſence of the plaintiff 's attorney is/in- 
ſufficient, though the defendanticon- 
ſent to his acting as his attorney alſo. 
Hugſon v. Huson, M. 37 G. 3. v. 7 
2. But when a defendant is in execaition 
his attorney need not be preſent. 
Birch v. Sharland, E. 27 G. 3. i. 715. 
Cromptonv.Steward, M. 37 G. 3. vii 
3. Interlocutory judgment having bee 
ſigned againſt a priſoner in cuſtody of 
the marſhal, the plaintiff's. attorney 
tool a cognovit from him ſor 200 J., 
with a defea/ance on pay ing 49 J. (the 
real debt) and the coſts; but no at- 
torney was preſent on the part of the 
defendant : though this caſe was not 
ſtrictiy within the rule of ::Court, . 
(made 15 Car. 2.) Which only men- 
tions priſonets in the cuſtody of the 
: ſheriff's officers, yet the Court inter- 
ſered for the relief of à priſoner. 
Parkinſon v. Caines, E. 306. 3. iii. 61 
4. But at the plaintiff 's requeſt they 
permitted him to alter his judgmeat 


. co the real debt, on paying the coſts. 
ii. 569 f 


| iii. 616 
5. A warrant of attorney; to conſeſe 
judgment, executed by a priſoner in 
cuſtody on criminal proceſs, is good, 
though he have no attorney preſent. 

| Charlton v. Fletcher, M. 32 G. 3. 
2 Ae. 433 


IT. Groats, Payment . 

t. The Court on a firſt application gave 
an opinion that the notes for the 
weekly payments of 35. 64. under 
the Lords“ act muſt be ſtamped. Pi- 
man v. Haynes, H. 38 G. 3 vii. 5 30 

2. But afterwards on mature delibera- 
tion they held that ſuch à note need 
not be ſtamped. Tehell. v. Caſey, FJ. 

 * "BT. 3, n - 

3. A note for groats muſt be ſigned by 

all the creditors; if it be not the 

defendant is entitled to be diſcharged, 
though he has received” ſome Pay” | 

ments under it. R. v. Wilktn/on,: A 


1796. 


bs 4+ An 


4 An inſolvent. debtor has a right to 
his (hs ven, bis groats be "A paid 
© before ro o'clock at night of the day 


on which they are payable ; and this 


.: Fight is not- waived by the tornkey on 

the felon's fide accepting them after 

chat time. e 

5. Boe if-the tuenkey accept Kt 

je hn wars" ren — 

groats, although the priſoner 

__ afterwards refuſe it, that 9 ſufſi- 
eee 

- 1. 


m. 8 dar N tith Paac- 
ci n. e ef OB) 4 5 94 


7. The rule that a priſoner whois once 


_  fuperſedeable always continues fo, | 


only holds ſo long as he remains in 
the Jams cuſtody, and under the fame 
6 Roje v. Chriftfield, H. 27 G. 3. 
i. 591 
2. So that if @ prifecer on meſne LY: 
cels were ſuperſedeable for any irre- 
ularity, he cannot take advantage of 
after he is charged in execution, 
i be had any opportunity of applyin 
dn that ground before bo was charged 
in execution. i. 591 
3 Defendant diſcharged out of the cuſ- 
tod y of the marſha], becauſe there was 
wo acknowledgment by him of the de- 
\ fendant's being in cuſtody in the 
term in which he was charged in ex- 


ecution. Fiſber v. Stanhope, M. 27 
. 3. . 404 


* PRIZE-MONEY : 
[4nd for title ADniratiTy IE] 


1. Ju. Whether an officer under arreſt | 


and ſuſpenſion on board the fleet for | 
an. offence of which he is afterwards | 
js is entitled to prize-money 


taken during ſuch arreſt and ſuſpen- | 
ton? Tobuſtone v. Sutten, (in error,) 


Exch. C6. M. 27 G. 2 3 - i. 493 
2. —— by which a ſeaman 


or mariner conveys his prize-money | 
or wages in the hands of the public | 


officers, muſt be in the form pre- 


ſeribed by the flat. 26 G. 3. c. 63 ,| 
granted any time before final ſentence, 


and the other ſtatutes to which it 
refers. Turtle V. Hartwell, M. yo. 


| 


NR 
* 


7 0 — 4 4:4 
: 
** P £ A * 4 = 4 
= #3 


Whether ſuch and fuck fads proved 
a queſtion n of law. Jobuflone v. Sut- 


aud fee tit. mga on THE as Guan 
V 1. S ! : ee 


2 09 ek 
PxOCADENDO:. FN 
removed here from an inferior court, 
in order to iffue proceſs of 
upon it, aud the „ come 
in, this Count award a 
to carry the record back. 
Perry, H. 34 G. 3. 
2. If, aſter a . to carry back 
cauſe to an inferior court, the — 


againſt the bail below, and they re- 
move the 


will award a procedendo in the fuit 
* the bail. Dixas v. Ago, YT; 


3» 2 — was removed from an et 
court by an Babeas corpus cum & 

to which a return was made ſtating a 
cuſtom under which the defendant 
was ſued and arreſted; the defendant 
who removed the cauſe not having 


was ſuggeſted on the face of the pro- 
ceedings below; this Court ſayin 2 
they would leave the defendant to h 

Horton v. Beckman, F. 


vi. 760. 


writ of error. 


35G. 3. | 
PROHIBITION. 
[And fee title AbuIlAALTTr.] 


1. A prohibition will be granted to a 
Court. of appeal, where it appears 


and awarded colts againſt the appel- 
lant, and though the party applying 


for a prohibition appealed to that 


Court. . 


2; Where a modus is pleaded in an 5 | 


Laſtical court, a prohibion may be 
Darby v. Cozons, H. 27 G. 3. i. 55 


{And Morley and Coxens, 8. P.] 


ben - PROBABLE. CAU 7 
3 | 


ton, (in error,) Each. Che Mi ie pl 
4 1 f 


105 If an inliiment for felony has been © 


recover, and then ſue out a ſcire facias 
oceeding againſt them into 
this court by habeas — this Court 


355 


proceeded in it here, the Court 
awarded a- procedendo, thou ogh error 


that they ha ve no juriſdiction over th 
ſubject- matter, even after they have 
remitted the ſuit to the court below, 


3. Pro- 


© 


14a mM © .0 & | 


1. 


9 
722 
N 


3. Prokil * a to. a f 5 al 
be granted after ſentence, if it appear} © 


FI 


PROHIBITION, ; 


on their proceedings that they have 
exceeded their juriſdiction. Lamas v. 
Goulty, H. 2 


4 . 3. N 
4+ . they may compel 


churehwardens to in their ac- 

counts, yet as they cannot decide on 
the propriety of the charges, a prohi- 

bition will be granted if they do. ii. 3 
5. Prohibition was. granted. te ſlay. a 
| ſuit in the ſpiritual court for breaking 
open a cheſt in the church, and taking 


away the title · deeds to the advowſon. | 


Gardner v. Parker, T. 31 G. 3. iv. 351 
6. Calling 8 allow to 
the ſpiritual court. . 473 
7. If the ſpiritual court hath. cognizance 
of part of the charge only, and not 
the reſt, the Court, after ſentence he · 


low, would not grant a prohibition 


100 8 
8. A prohibition, iſſued. ta the Biſhap of 
Chicheſter, who claimed a right: to 


eſent by lapſe, under pretence of 
is viſitatorial authority, to the office 


of a canon reſidentiary of his church; 


it being a freehold office, and the 


right of election thereto in the dean | 
Chichefter 


and chapter. The Biſbop 


v. Harward and another, E. 27, G. 3. 3. 
ED _ 
9. If a medus be not proved as laid 5 


the plaintiff in a ſuit in prohibition, 
there muſt be a verdiR for the defend- 
ant, who is entitled to coſts: bur if 
any modus be found; though different 
from that laid, that is a ground for the 
Court to refuſe a conſultation, Breck 
v. Richardſon, M. 27 G. 3. i. 427 


Q 


ARE IMPEDIT: 


1. If the right of nomination be in one, | 


and of preſentation in another, and 
either impede the other in his right, 

A = impedit lies. ni. 645 
2. Where the right of nominating is in 
A. and of preſenting in B., F. is to 
Judge of the qualification of the per- 


nominated, in the ſame manner 
as a biſhop does; bat if the perſon | 
preſenting object to the nominee on | 


the ground of immorality, that muſt 
be tried by a jury, l. 646 


we - x” 2 : 0 
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1. Lime of Time for unh fire 
{See - flat. 32 G. 3. c. 58.4 for the 
__ amendment ofthe aw in the proceed - 
ings upon information in nature of 
quo warrants; under ,. f. of which - 
a defendant may plead that he has 
held or executed lis offier for "fix 
years or more; and on a verdict on 
ſuch iſſue ſhall be entitled to judgment 
in his favour with coſts; and -this 
extends to informations by. the at- 
torney-general; by / 2. derivative - 
titles Ky alſo protected. The — 
g caſes were determined previous 
Re e 
1. The Court will confider all the eir- 
cumſtances of the caſe before the 
diſturbs the peace af corporations. N. 
V. Stacey, M. 26 G. 3. * 3 
2. The Court determined that they 
would not grant an information in the 
nature of a que warrants after twenty 
But even after 20 years? quiet poſe 
ſeffion, the king might proſecute by 
bis attorney- general 1d. 3 
3. And it was held that length of time, 


n 
* 
9 
- 


dd 


| though leſs than twenty years, might 
induce the Court to refuſe ſuch an in- 
formation under certain circumſtances. 


; þ- 1. 
4. Fourteen years? quiet poſſeſſion he 

na & ſufficient length of time for refuſin 
an information. R. v. Pike and Brad- 
deck, T. 20 G. 2. i. 3. 1. 
5. And in the principal caſe, a quo au- 
ranto in formation againſt a freeman 
of the borough of Winchel/ca was re- 
fuſedd after ſixteen years acquieſcence 
| 


under the election of a mayor, (undes 
which the defendant claimed,) where 
a mere blunder was committed, as to 
| the perſon who ought to have pre- 
fided thereat in the abſence of the old 
mayor, whoſe duty it was. The cor- 
poration conſiſted of a mayor, jurats, - 
and freemen; and the election of 
mayor was made annually by the body- 
of freemen out of the jurats, which 
latter have no right to vote ; and on 
that occaſion the election appeared to 
have been held before the new mayor 
himſelf, inſtead of the oldeſt free- 


= * r 


—— ge 


FP 
_ * boy > — X 
" _w 2 K — * . 
— 3 SN SN 


5 


man: but all parties had concurred | 


at the time. R. v. Stacey, M. 26 0 3: 
6. "The Court faid they would in no caſe 


grant a guo warranto information 
"twenty years? quiet poſſeſſion. _ R. v v. 
e . Newling, 2 29G. 3. Hit. 310 
7. And that applications made within 
that time might be refuſed on parti- 
*cular circumſtances. iii. 310 


8. Such an application refuſed after 


- + fourteen years quiet poſſeſſion, R. 
. Pike and Prideaux, 7. 10 C. 1. 


311 


9 At length the Court —_ to 


mit their own diſcretion, and that | 


they would not, under any circum- 
. ances, grant an information in nature 

quo corre againlt a perſon who 
has been in the peaceable poſſeſſion of 
"big franchiſe fix years. R. v. Dickin, 


_ CO 3. iv. 282 | 
ey And ſoon afterwards the Court | 


determined that they would not grant 
_ a quowwarranto information to impeach 
© a derivative title, if the perſon claim- 
ing the original title has been in the 
undiſturbed poſſeſſion of his office fix 
years. K. v. G. Peacock, E. 32 G. ;. 


II. Other Cauſes for refufing. 


Whether the Court will grant an in- 
l to impeach a derivative 
title, where the perſon from hom 
it was derived died in the undiſturbed 
ſſeſſion of it? 2x. K. v. * * 
26 C. 3. 4 

2. Such title ſhall not be tat by 


thoſe who have 1 and 525 | 


under it. 
3. Aſter the death of a mayor, Black. 
one, J. would not ſuffer his eligibility 
to be diſputed, but merely the fact 
whether he was mayor or not, which 
the corporation boc ks ſhewed ; and 


if he was in fat mayor, it was to be | 
taken that he had been regularly ſo. | 


K. v. Searing, Spring Af. at li in. 


* cher, 1771, (cited in R. v. Stacty,) 


F 


. 
4. It was held that poſſeſſion of a cor- 
porate franchiſe for leſs than twenty 
years was not of itſelf a ſufficient ob- 


;jectioa to an information in nature of | 


M. 29 C. 3, «707 
5. But chat the circumſtance of che re. 


with — defendant, —— a 2 
that the corporation m A 
be diſſolved by impeaching the & 
fendant's title, and the title of thoſe 
who claim under him, would govern 

| the difcretion of the Court in refuſing 
ſuch an application. 


ing been before attacked by a fimilar 
information, which was afterwards 
abandoned, was not allowed to have 
any weight. 1 
7. The Court refuſed to grant a 9uo 
1 1 be * 
party ing for it h not 
to . £ bye-law 8 Which 
he now grounded his attempt to im- 
peach the defendant's title. R. v. 
Mortlock, E. 29 G. 3. i. 300 
8. The Court refuſed to grant an in- 


fore, when the rule to ſhew cauſe was 
obtained upon an affidavit that the re- 
lator did not believe he had been duly 
ſworn in, and the rule was oppoſed 
by an affidavit, which did not ex- 
preſsly allege that he had, been duly- 
ſworn, but ſtated that he ap 2 
”= corporation-books to bawve 

1. 310 


plied for on an affidavit of the town- 


the oaths of allegiance, c., it ap- 
pearing by the corporation - books that 
he had, and it not being a recent com- 


is not to be brought in queſtion, by 
attacking the title of the perſon 1 


where there is no method of 
cution by which the title of the e ectors 


iii. 596 
11. There muſt be an »/er as well as a 
claim of a franchiſe i in order to found 


nature of a quo warranto; ſtating that 
the defendant, who was elected to an 


office, 


lator's ftanding in the ſame ficuation | 


76 
6. The fact of the defendant's title AY | 


formation againſt one who had ſerved 
the office of mayor twelye years be- 


9. "Refuſed after eight years, though ap- 
clerk that defendant had not taken 8 


plaint. R. v. Mayor of Helleflon, H. 
12 G. 1. ini. 311 
10. In general the title of the . N 


by them: but this rule does not apply | 


may be queſtioned i in the firſt inſtance. 


an application for an information in 


»% «> © Ke DB O\o" @ 


12. Upon a queſtion concerning the va- 
lidity of an election to a vacant fellow- | - 


right. R. v. Gregory, E. 12 G. 3. 
13. The Court will not grant a quo war- 


QUO WARRANTO W. 173. 


ſworn in is nov{ufficient. R. v. I hit. 
evell, M. 33 G. 3. ; = 85 j 


| ſhip. made by the fellows of 7rinizy- 


office, bad tendered himſelf to be 6. And the, Court for ſuch. an omiſſion 


will grant an information at the prayer 
of a mere ſtranger to the corporation, 
becauſe it, concerns the intereſt of the 
whole kingdom. R. v. Brown, F. 29 
G. 3. i. i. 574% 


7. An application for a quo Warrant'o in- 


4 xn ut * ; - iſputed | 7* | 
Hall, Cambridge, which, was diſput nor matlon madh os the” . 


by the maſter, the Court held that an | 
information in nature of que warrants 
would notlie; but thought the proper | 
. remedy in ſuch caſe was by man „ 
or by an action brought by the fellow | 

appointed by the maſter to try his 


iv. 240, u. 


ranto information to try the validity of 
an election to the office of church- 
wardens, becauſe it is no uſurpation 
on the crown, R. v. Shepherd, M. 32 
E. 3. 3 iv. 381 


THI, For what Offices or Purpoſes grant- 
alle; and on aubęſe Application, 


1. Informations in nature of a quo war- 
ranto have been conſidered of late 
years merely as civil proceedings. 

li, 484 

2, An information in nature of a guo 
 evarranto granted againſt a port-reeve 
of a borough and manor, who, as 
ſuch, was the returning officer of the 
borough. R. v. Mein, E. 30 G. 3. 
5 c in. 596 

3. Information in nature of a quo war- 
ranto lies againſt a perſon claiming to 
have a right of voting by virtue of a 
burgage tenement, Honſbam caſe, H. 
30 G. 3. 1 

4. In conſidering whether they ſnould 

5 yo leave to file a quo warrants in- 

formation, the Court will judge from 
all the circumſtances who are the real 
_ proſecutors. LE Vi. 503 

3. It is no objection to an application for 

an information in nature of a quo war- + 
_rauto againſt a mayor for not having 
taken the ſacrament within the proper 
time before his election, according to 

. Rat. 13 Car. 2. fl. 2. c. ., that the 
relators concurred in his election; be- 
cauſe that defe is a latent one, ariſ- 
Ing from the omiſſion of an act poſi 
tively. required by the Legiſlature, 


iii 599, u. | 


lit. 973 


ſeveral perſons, of whom all but one 
have conſented to the election pto- 
poſed to be impeiched, 'miy be 
granted on the affidavit of that one, 
if he avow himſelf to be the relator. 
R. v. Synmons,' B. 31 G. 3. iv. 223 


8. The Court will not permit one cor- 


porator to file an information in na- 
ture of a quo warrants againſt another 
for a defect of title which equally ap- 
plies to his own or to the title of thoſe 
under whom he claims. R. v. Cad- 
lipp, H. 36 G. 3. vi. 503 
9. An information in nature of a u Wur- 


a a reſidence in a borough, previous to 
an election, one of the qualifications 
ſor which was reſidence, were bond 
fide or not. R. v. Richmond (D.), H. 
36G. 3. _ > vky60 


IV. Proceedings and Pleadings on. 
1. When a proper caſe has been laid 
before the Coutt to induce them to 
grant an information, they have never 
exerciſed any control over it after- 
wards, as to the manner in which it 
is to be conduted, iv. 276 
2, If the affidavit in ſupport of the rule 


filed on the other fide, the latter affi- 
davit may be read by the proſecutor 
in ſupport of his rule, ii. 596 


for claiming to be common counci 
man of York, and the relator by his 
_ replication attacked alſo the defend- 
ant's title as freeman, which had been 
ſtated in the introductory part of his 
plea, the Court refuſed to ſtrike it 
out, or direct their officer to enter a 


ö G. 3. 1. 27 
4. The defendant in a gue warrants in- 


R. v. Smith, H. 30 G. 3. 


ranto granted in order to try whether _ 


for ſuch an information omit a mate - 
rial fact which is ſtated in the affidavit” 


3. Where leave had been granted by 
the Court to file an information in 
nature of quo warranto againſt a Pty | 


noli praſegui. R. v. Brown, E. Th 


formation derived title under a w_—_ | 
| . 
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174 vow. 
for the miyer and burgeffs of N. 
. 


. 
- tbeer | parious. names of i ra- 
ion, from time immemorial ll | Ne 
- granting of letters patent by Q. Ii 


- zabeth, and for the mayor, bailiffs, and | 


- capital burgeſſes, in common council 
Aa ſince that tirae,”” to admit 
every perſon of the age of twenty- 
one whom they choſe; after verdict 
Jor the defendant eſtabliſhing this 
euſtom, the Court held it well 
N it appearing to them to 
"Have been always exerciſed by the 
fame body, J. the common council, 
though conſtituted of different perſons 
at different times. -; 20 468 


5. After a defendant in a guo warranto | 


information has appeared, the proſe- 
cutor muſt give two four-days rules to 

lead, and after the expiration of the 
laſt muſt alſo move in term-time for a 
_ peremptory rule to plead, otherwiſe 
the 1 has until the next term 
to plead, R. v. Ginever, H. 36 G. 3. 


vi. 594 | 


6. Whether a proſecutor of an inform- 
ation in nature of a guo warranto can 
demur to part of the defendant's plea, 


and reply to the reſt ? Quare, R. v. 


 Ginever, 7. 36G. 3. vi. 733 


R 
RANSOM. 

1. In the caſe of a ranſom bill, the 
owners are not liable beyond the 
value of the ſhip and cargo. Helly v. 
Grant, T. 23 G. 3. cited in Tates v. 


all, M. 26 C. 3. i. 76 
2. But à promiſe by a captain of 


a ſhip, on behalf of his owners, | 


when the ſhip was taken, to pay 
monthly wages to one of the ſailors, in 
order to induce him to become a 
hoſtage, is binding on the owners, 
although they abandon the ſhip and 
Targo.” Fares v. Hall, M. 26 G. 3. 
e Bi | 1. 73 

3. Qu. Whether, after a capture and 
Tavfam, the owner is liable to pay 
wages for the time whick elapſed pre- 


den OW. 
| | | 8. 


the Thames in purſuance of ſtat. 7 G. 3. 
c. 37. which veſts thoſe lands 1 2 
owners free from taxes, are not liable 
to be aſſeſſed to the general land, tax 

_ impoſed by 27 G. 3., though the latter 
is conceived in general terms, and is 

| ſubſequent in point of time to the act 


| creating the exemption. Williams v. 
Pritchard, M. 31 G. 3- „ 


2. Nor are they liable to be aſſeſſed to 
| the rates made under ſtat, 11 C, 3. 
c. 29. Zadington v. Borman, M. 31 

+ Jo wn 8 > abs? 
3. The owner of ſtables in 23 
which were rented by the colonel of 
a troop of horſe, for the uſe of the 
troop, (by the authority of the king,) 
is liable to be aſſeſſed for them tothe 
bogs made m_ * 406 G. 3. c. 23. 

for paving, c. bone pari 
Echer/ſall = Briggs, M. 31 G. 3.196 
4. The ſtat. 18 G. 3. c. 19. which 
enables the Court in certain caſes to 
make an order on the treaſurer of the 
« county, riding, or diviſion, where 


the offence was committed, to pay the 


proſecutor and his witneſſes their ex- 
er extends to inferior diſtricts 

aving juriſdiction to try felons, and 

| raiſing their own rates ſimilar to the 
county rates. R. v. Myers, Z. 35 

e. 3. : 1 45 5 


"RECOVERY. 


1. The nature and operation of common 
recoveries ſtated and explained at 
large. Martin d. Tregonwell v. Strachan, 
H. 16 G. 2. 


a freehold in poſſeſſion, otherwiſe a 
recovery ſuffered by him is invalid, 
Roe d. Hale v. Wegg, T. 36 G. 3. 
Vi. 708 


1 Though the deeds to make a tenant 


to the præcipe be not executed till after 

the execution of the writ of i, 

the recovery will be good by ſtat. 14 

G. 2. c. 20., if the deeds be executed 
in the term in which the recovery Js 

ſuffered. . Goodright d. Burton... 

Rigby, (in error,) E. 33 G. 3. v. 177 


4. A., tenant for years, remainder to 


1 
2 . 
% 2" ou ts a. an. a0 «a A. 


V. 107, #%. 
2. The tenant to the precipe muſt have 


>> 2 — - > — 
— — n ens - 


' vious to the capture? 1.79 | Z. for life, remainder to the firſt and 
[See fat. 22 G. 3. c. 25.] | other ſons of B. in tail, remainder to 
. 5 B. in 
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v. Chord, E. 27 G. 3. "> 738 


6 | 5 
6. If a tenant in tall Ey purchaſe under a 


RECOVERY. 


B. in tail ; A. and F. join in a leaſe [4 To an aQion egainft the ſherif for 


and releaſe to make a tenant to the 
præcipe, and ſuffer a recovery ; the | 
eſtate · tail limited to the ſons of B. is 
not deveſted by the recovery, vor is“ 


taking inſufficient pledges in replevin 
the ior cannot recover d 

beyond the value of the diſtreſs, © Fze 
v. Lethbridge, M. 33 C. 3. iv, 433 


there any forfeiture of the reſpective 5. A defendant in reple vin is entitled to 


eſtates of A. and B. Smith d. Richards | 


5. By ſuch recovery B. only barred his 
' remainder in tail, ſubſequent to the 
rethainder in tail to his firſt and other 


ſons. 


ſettlement, made by his anceſtor ex 
parte matern#, ſuffer a ——_ and 
declare the uſes to himſelf in fee, he 


an aſſignment of the replevio-bond, if 

the plaintiff in replevin do not appear 
in the county court and proſecute ac- 

cording the condition. Dias v. Frie- 
man, E. 33 C. 3. v., 195 


738 6. And he may ſue on the bond as 


aſſignee of the ſheriff in the ſuperior 
courts, though the replevin be not 
removed out. of the county court, 

| £ v. og. 


takes the fee as a purchaſer deſcendible 7, A defendant in replevin is not en- 


to his paternal heirs, Noe d. Crow v. 
Baldwere, H. 33 G. 3. v. 104 
7. If tenant in tail by deſcent from the 
maternal anceſtor ſalfer a recovery, 
and declare the uſes to himſelf in fee, 


titled to move for judgment as in caſe 
of a nonſuit under ſtat. 14 C. 2. c. 17, 
1. Shertridge v. Hiern, M. 34 G. 3. 
v. 400: [and foe Tones v. Concannon,. 
title Jupowent II. 2. 


the eſtate will deſcend to the heirs ex 8. A judgment bs « that he 


parte maternd, whether it be copyhold 
or freenold. v. 104 


REFERENCE, 


Hereafter it is recommended that 


where the parties intend to refer a!/ 
diſputes, the terms of the reference be 

« of all matters in difference between 
the parties; and when the reference 
is only intended to be of the matter in 
the particular cauſe, it be of all 
matters in difference ia the eauſe.“ 
Smith v. Muller, E. 30 G. 3. iii. 626: 
[and ſte title AWARD. ] | 


- 


REPLEVIN. 


1. Whether goods taken under a war- 
rant of diſtreſs granted by commiſ- 
fioners of ſewers may not be repleried | 

_ while in the hands of the officer ? Qu. 
Pritchard v. Stevens, H. 36 G. 3. 

5 vi. 522 

2. Whether they may not be replevied 

by the ſheriff or his deputy ? 2. 


| Vi. 522 

3. If they be actually replevied, ad the 
e in replevin be removed 
Here, this Court will not quaſh the 
arr, on a ſummary application, 
ut will leave it to the defendant in 
replevia to put his ohiection on the 
record, . mo 


OK To ſupport an aftion again 


defendants bave a return of the cattle, 
and recover their damages and coſts 
aſſeſſed by the jury,” Ur. is gond 
either as a judgment at common law, 
though the return be not judged irre- 
pleviſable, or as a judgment under 
at. 21 Hen. 8. c. 19. which entitles 
the defendants to damages and coſts. 
Gammon v. Jaues, (in error,) H, 32 
G. 3. „ 
| 1 

1. The hundred are not liable in an 
action for damages brought by the 
perſon injured by a mob beginning to 
pull down his houſe, Ac. unleſs the 
riot be of ſuch a kind as to amount to 
felony within ſtat. 1 C. 1. H. 2. e. g 

Reid v. Clarke & al. H. 38 G. 3. 
: vii. 496 
2. In that caſe the breaking of the plain- 
tiff 's windows by &'mob, becauſe he 
would not illuminate his houſe on a 
particular occaſion, was held not to be 
within the act. vit. 496 
et. the - 
hundred for damages on flat. 1 G. . 
A. 2. c. 5, for the riotaus demoalitian 


of a houſe, LF a, one 
aſſembled at 


that twelve rioters were A 
the time. Pricchit v. Waldron, M. 33 
6. 3. : 2 9. 14 

| 4. Such 
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© veſted for exiſting purpoſes, and (35 
© ſeems) even by a bare truſlee of a 
5. Ah order of juſtices for the levying 
of money upon the inhabitants of an 
hundred under the riot ad, direQting 


"Y Paid into the hands of a banker, ſub- 


' Maiters of grammar ſchools moſt” be li. 


2s to his learning, morality, and re- 


755 * #,% 3; 
5 36 C. 3. 3 


— R 2 ( 5 
q 2 fax: . 
— — 222 TS 
- us 7 \ p — * 2 r 2 
F — — 8 — 2 — — 2 9 
4 reer 
— - _ — — 


4. Such an action is maintainable by 2 


"truſtee, in whom the legal eſtate. is 


* 


ſatisſied term 


that the money, when levied, ſhall be 


zect to their further order, is bad. R. 
vl Inhabitants of the Hundred of Half- 
„ SF ven 
6. The money ſhould” be directed to be 
paid to the party entitled. v. 341 
7. A wilt of execution ſaed out by the 


party who has recovered damages | 


againſt the hundred, and delivered by 
"the ſheriff tothe juſtices, is a good 


foundation for an order to levy the 


© amount. —Semb. a 
$. The order for levying the damages 
ught to be upon the inhabitants of 

| the © towns, ng; villages, and 
hamlets,” purſuant to fiat. 27 Elix. 
C. 13., and not upon the inhabitants of 
the “ diſtricts and pariſhes”? within 
the hundred. V. 341 
©- If a mob riotouſly and by force de- 
* moliſh a gaol, by which the debtors 
eſcape, the ſheriff or gaoler is anſwer- 
"able to the creditors for their eſcape. 
"Ellict v. the Duke of Norfolk, T. 32 
6. 3. | iv. 789 


RIVERS. 


1. The public are not 885 at com- 


mon law to tow on the banks of an- 
| 


_cient navigable rivers. Ball v. Her- 
"wet. .& 20 T-3. .. _ _. W. 253 
2, The right muſt be founded either on 
ſtatute or on uſage. lit. 253 


e 

cenſed by the ordinary, who may exa- 
mine the party applying for a licence 
Archbiſhop of York, 


- >... 4, SCIRE,FACIAS.-; ,;; 
1. A tire fucias is an action. Miau v. 
2. A feire: facias. to revive a judgment, 
entered on a bond ſecuring an an⁰νẽỹůꝙo 
granted before ſtat. 1% G. 3. 36. 
J. a2. commanding. that no ai ſnall 
be brought on any judgment already 
entered; (unleſs certain requiſites were 
complied with,) is an action within 


ment is ſo far a continuation of the 
ſame action, that if the plaintiff's 


deſſtator had agreed not to bring a 


writ of error in that former action; 
ſuch agreement ſhall bind his execu- 
tors upon the car fucias being brought 
againſt them. Executor r of Wright v. 

utt, (in error,) M. 27 G. 3. . $88 


* A ſcire facias on a judgment muſt 


2 the terms of the judgment. 
ara v. Quin, Executrix, M. 35 
. 3. Vi. 1 


plenè adminifiravit, and the plaintiff 
does not take ifſue on it, but takes a 
judgment of aſſets quando acciderint, 
the ſcire farias on that judgment muſt 
only pray execution of ſuch aſſets as 
have come to the executor's hands 

| fince the former judgment; and if it 
pray execution of - aſſets generally, 
without confining it to that time, it 
cannot be ſupported. © 088 
6. A Fire facias muſt lie in the ſheriff's 
office the laſt four days before the're- 
turn, Forty v. Hermer, Z. 32 G. 3. 
55 iv. 583 
SEISIN: [and fee ritle Disc ENT, 
1. 4. died ſeiſed leaving two infant 
daughters by different venters: held 

. that an entry generally, by the mother 
of the youngeſt daughter as her 
guardian in ſocage, conſtituted a ſuſſi- 
cient ſeiſin in the eldeſt infant daughter 
to carry the deſcent of her moicty on 


ther die, his eſtate being out on 2 
Freehold leaſe, that is not uch a po- 


vi. 490 


— 


ſe ion as to induce the prſofic fratriss 
| - uvleſs 


21. 


go clauſe, Fenner v. Evans; Bi 26 | 
3. „ 
z. A feire ſueias to revive a brses s 


5. Therefore where an executor pleds 


| her death. to ber heirs. Doe d. Bar- 


2. Tbe Alissa taken is beg le= 


a 1 8 


EE 2 Ff 


* 


= 


| * 
erer 


W ado . ˖ , 1 29 .&. 
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ant 
eld 
er 
er 

' 
1 
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Aa 
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rent after the expiration of ſuch leaſe; 
+ but if the father's eſtate were out at | 
his death on à leaſe for years only, 


: A 


SET-OFF, uy 


order of Seffions will be confirmed. 


Ke. v. Chithefter, M. 30 G. 3. Hi. þ 
7. Juſtices * appointed * 2 


5 


the poſſeſſion of the tenant is a-ſafti- | mittee of twelve magiſtrates — 
cient poſſeſſion of the elder ſon to] the ſtate of a county bridge, and to 


conſtitute the H- fratres. vii. 266 | 
h | 


3+ The head of a college hath not 


an eſtate in his office as will entitle | 


him to maintain an aſſize for it, for 


and PooR.] 


1. Whether when the Seſſions ſtate facts 


fally and particularly, from which 


they infer fraud, the Court of B. R. 
can draw their own concluſion "from | 
thoſe fats, without regard to the ad- | 


judication of the Seſſions ? Q. K. v. 
Woodland (Inhabitants), E. 26 G. 3. 


z. 261: [That the Court will in no 


caſe preſume fraud: e ii. 711 3 per 
Sap £4: lh 5+: 

2. If the Seſſions draw a concluſion of 
fact that the taking of a tenement. is 
fraudulent, or that it does not amount 


to-10/. per ann. it is decifive here, | 


though they ſtate all the facts, and 

refer the conbderation of thoſe queſ- 
tions to the Court. R. v. Llanwinio 
(Aababitantt), M. 32 G. 3. iv. 473 
3. When the Seſſioos adjudge a place to 


be a vill by reputation, as a ſubſtan- 


tive fact, this Court is precluded from 
going into the queſtion, notwithand 
ing the Seſſions Rate all the evidence 
particularly on which they formed 
their opinion. R. v. Ronion Abbey 
Inhabitants), H. 28 G. 3. ii. 207 
4. The Court of B. R. ordered the 
Saſſions to inquire into a fact, which 
appeared doubtful on the original 
order of removal, even though the 
Seſſions ſlated no caſe for the opinion 
of the Court. R v. Margam, E. 27 


G. 0 a 1. 77 
5. The Court will not ſend a caſe i: 
to the Seffions to be reſtated on a 
mere formal objection, if enough ap- 
ar to enable them to decide accord- 


* 88 of * caſe. K. v. 
* y (Unvbasb.),T. 27 G. 3. ii. 41 
6. If a Court of General Qharter Seffions, 

next after an order of baftardy, quaſh 


_ the order; this Court will not intend 


li. 355 c 
SESSIONS. [ 4nd fee JusTICEs III. 2. 


make any new contract for repairing 
or rebuilding, to de executed by the 
clerk of the peace on behalf of the 
county; afterwards they made an 
order, adopting a contract for re- 
building, propoſed by the committee, 
and directed to be prepared by the 
clerk of the peace, which contract 
having been afterwards executed*by 
the clerk, the juſtices at a ſubſequent 
ſefions confirmed all the reſolutions 
of the committee, and ordered the 
| clerk to perform their directions in 
reſpe& to the contract; the act of che 
committee fo confirmed are the acts 
of the Seſſions, and the authority given 
to the committee and exerciſe 
them is not ſuch a delegation of power 
by the Seſſions as will invalidate their 
orders. K. v. the Tuftices Glamor. 
ganſbire, T. 33 G. 3. v. 279 
| | . 


; * 


1. A plea of ſet- off that the plaintiff gras 
indebted to te, defendant at 4 tame 
of the plea pleaded, is had; it ſhopld 
fate that he was indebted a? the m- 
mencement of the ation; | Evans v 
Prefer, E. 29 C. Jo iii. 1 

2. It is no objection to à plea of ſet- off 
that the defendant has brought an 
action againſt the plaintiff for theſame - 
{am in which the plaintiff has paid the 
amount of the demand into court. 

wi. 186 

3. In an action on a bond, the defend- 
ant muſt ſet forth in the plea what is 
really due on the bond, before” he is 
entitled to ſet off any croſs demand 
under ſtat. 8 G. 2. c. 24. 5. 1 and 
ſuch averment is traverſable. m- 
mona v. Knox, H. 29 G. 3. iii 65; 
- and Grimwood v. Barrit, M. 36 
G. 3. vi. 460. 8 1 

4. Mutual credit may be conſtituted 

though the parties do not mean par- 

| ticularly to truſt each other; as if a 


that a Court of General Seien, inter- 


bill of exchange accepted by A. get 
| into the hands of B., and 2. buy goods 
200 0 0 


178 PETTY 
.of A., there in mutual credit between * f 


the lenſe. M eigall v. Waters, M. 36 


| 1 lf A. recover againſt C., and C. re- 


| 7 and B., which may be ſet 

., though A. did not know Mn 10 
let B. have the goods that ſuch bill 
as 40 his hands. Hanley v. Smith, 
* 29 G3. Bi. 50, u. 
5. There can be no ſet · off to an avowry 
- for rent. Sapyfore' v. Fletcher, H. 32 
* iv. 511; and Grabam v. Fraine, | 
24 C. 2. nd; deck v. T uffmel!, 

RE Sogn; ben bon; ave LEgp a. 
81 o an dion of covenant for rent by 
A landlord, the defendant cannot ſet 
- ef any unceriain damages that he may 


be entitled to recover againſt the 


Aandlord on avy of the covenants in 


. 3. vi. 488 
7. A Goh due to a defendant, as a ſur- 
+ viving partner, may be ſet off againſt 
n demand on him in his own right. 
» Slipper uv. Stidftonr, H. 34 C. 3. v. 493 
$. French v. Andrade, vi. 582, 8. P. 
9. The ſame point was ſtated a: guendo by 
x Ruller, J. in Smith v. Barrow. ii. 478 


cover againſt 4. and B, the Court 
rr permit C., on motion, to ſet off 
the damages which be has recovered 
againſt thoſe obtained by 4. on his 
"undertaking that the bill of 4's at- 
torney in the firſt action ſhall be ſatiſ- 
fed, he having a lien on the judg- 
ment or his coſts. Michel v. Old- 
Field, H. 31 G. 3. iv. 123 
11. A ale with a commiſſion 4e 
» eredere cannot prove under a notice of 
4 fet-off a loſs apon a policy, happening 
/ before a bankruptcy, in an action by 


- the aſſignees of the bankrupt, for pre- 


miums upon policies underwritten by 
him, and for wbich he had debited the 
broker: but ſuch a loſs may be ſet 
off under the general iſſue, Grove v. 
Dubois, H. 26 G. 3. i. 112 
42. Where a bankrupt has underwritten 
a policy to a broker acting under a 
+.commiſſion del credere, and a loſs upon 
the policy happens, before, but is not 
. adjuſted till aſter, the bankruptey, the 
broker may deduct the amount of the 
- loſs from the debt which he owes to 
the, eſtate of the, bankrupt. - Bize v. 
'., Dickafon E al, J. 26 CG. 3. i. 283 
43. If a factor, who: ſells under a del 


SET-OFF. | 120-87 OT 
the; buyer may, 1 10 
_ > es | 


_ — — 2 


.. credere .cammiſtion, ſell goods as his 


dun, * 


he may bave.on 
2 

MICE DN) * eorge 
—— 7. 37 
14. A. — — afterwards 
another parcel of gbods of B:, each 
at ſix moaths credit: when the firſt 
ſum became due; A4 lodged in 
hands a bill of exchange for a larger 

amount than the value of the goods in 
order to pay for them, B. eng 8 
th return 10 A. the overplus when the 
ill ſhould be paid: B. received the 
amount of the bill, and then 4 be- 
came a bankrupt, not having paid 
for the ſecond parcel of goods: held 
in an ad ion broue ht by 4.%s aſſignees 
for the ſurplus of the bill chat B. 
might retain it to ſatisfy his dettiand 
on A. for the ſecond parcel of goods, 


Lehinfon & al, v. ar (7 1. 38 


G, 3+ _ 
15. Where an Cn was maid 
tween one who afterwards became # 
| bankrupt and the defendant; that a 
- loſs upon cotton, which the lattEr Had 
ſuſtained by means of the former, 
ſhovld be fixed at 1900/7 and that in 
ſatis faction of that fam che bankrupt 
ſhould for four years recommend ter- 


tain parcels of cotton to the defendant, 


which he ſhould purchaſe by notes at 
three months date, the clear produce 
on the fale of which the bankrept 
undertook ſhould amount to that ſum, 
in default of which he was to make 
good the defciency, if living; it was 
| held fach ſum could not be ſet off by 
the detendant againſt a demand made 
. by the aſſignees of the e 
Hanceck v. Entwiſtle, © M. 30 G. 3 
{See BAN KRK Ur T V. 4. itt, 435 


16. Where the wefendant lent his ac- 
ceptance to the bankrupt on a bill, 
which did not become due till after 
the a& of bankruptcy, 57 was then 
outſtanding in the hands of third, Per- 
ſons, yet the defendant having paid 
the amount after the commiſſion Aed, 
and before the action broy ht by the 


aſſignees, 1 is entitled to ſet ff athe 


ſame under the words + * mu 


dit“ in flat. k G. 45 © 19.7 75 


Smith v. He 


1 3. 
k: I 11 
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1. 
12 


* fignees of a bankrupt for à debt due 
to the bankrupt's eſtate, the defend- 
ant cannot ſet off caſh notes iſſued by 
the bankropt payable to bearer, bear- 


SET-OFF, 
15. To an action brought” by the” af. | 


8 1 
SHERIFF Il. 179 
te ir ee hikes - 

va » ot wt rem ah, ens 
. ail for 2 of bis the. 
458 S2 % iff. ball. be. * 2 Ec. * . 


1. For all c:vi{ purpoſes the act of the 
bailiff is the act of the ſherif ii. 118 
2. In an action of "treſpaſs agaiuſt the 
ſheriff for the wrongful act of u bai- 
liff, it is not enough, in order to affect 
the ſheriff, to prove that he — 
neral bailiff, and bad given a of 
indemnity to the ſheriff as ſuch; and 
to prove a copy of the warrant under 
which he entered and ſeized the pluin- 
tiff's goods; but the privitiy berween 
the bailiff and the ſheriff muſt be eſta- 
bliſhed in the particular tranſaction on 
the beſt evidence, hy proving the ori- 
you warrant of execution from the 
eriff to the bailiff, or at leaſt by 
proving notice to produce it; ſo that 
in caſe of its not being produced, ſe- 
condary evidence of its contents may 
be let in, Drake v. Sykes, Bart. H. 


- 
N 


37 G. 3. a vii. 113 
3. The ſheriff having directed a warrant 


to A. and all his other officers to atreſt 
B., A. afterwards inſerted the name 
of C.: held that the Warrant was il 
legal, and the arreſt by C. conſe- 
quently void. Houfin v. Barrow, M. 


5 G. 3. Vi. 122 
2 fee title Bait I. z.] 
4. It ſeems that an action may be main- 


tained againſt the ſheriff for the 2. 
nalty 2 by ſtat. 29 Nix. e. 4. for 
the acts of his bailiff. ii. 158 —8 
5, The ſheriff and bailiff are not both 
'anſwerable in an action for a penalty 
for the ſame act. ¶ See PN L Ac- 
110. ] e 1. 712 
6. If the ſheriff appoint a ſpecial bail 
at the plaintiff's requeſt, the latter 
cannot rule the ſheriff to return the 
rit. De Moranda V. Dunkin, M, 31 
0. 3. . iv. 119 
7. A return made by che ſheriff that 
the perſon arreſted was reſeued out 
of the cuſtody of the bailiff, is bad : 
it ſhovld be out of hi cuſtody. M- 
gate v. Knatchbull, M. 28 C. 3. 


8. If a ſheriff's officer on an arreſt take 
an undertaking for the appearance of 
the party, inſtead of a bail-bond, 
- without the plaintiff's aſſent, and bail 


ing date before his bankruptcy, un- 
les he ſhew further that ſuch notes 
came to his hands before the bank- 
ruptey. Dichn & al. v. Evans, M. 
o 8 
144 18. But if the notes had been made pay- 
05> able to the defendant himſelf, that 
* would have been reaſonable evidence | 
8 of their having come to his hands at 
paid the time they Bord Bats, „ 
held 19. If two perſons agree to perform 
gnees certain work in a limited time, or to 
at 8. pay a ſtipulated weekly ſum for ſuch 
mand time aſterwards as it ſhould remain 
oods, _ unfiniſhed, and a bond is prepared 
. 38 in the name of both, but is executed 
1.1478 by one only, with condition for the 
"7 due performance of the work, or the 
77" payment of the weekly ſum, and the 
Wl 2 work is not finiſhed at the time; ſuch 
F Bad weekly payments are not by way of 
ther, penalty, but in the nature of liquid- 
Mein . ated damages, and may be ſet off by 
tripe an obligee in an action brought 
r. againſt him by the obligor who ex- 
fabe, . ecuted. Fletcher v. Dyche, T. 27 G. 3. 
es at 4 AA ga mi. 32 
duee 20. Where a priſoner in execution is 
rept _ diſcharged by the conſent of his cre- 
ſum, ditor, upon giving a freſh ſecurity to 
take _ ſatisfy the judgment, and that ſecurity 
was is afterwards ſet aſide on account of 
by 2 mere inſormality, the judgment is 
vide iF 2 py be ſet off againſt | 
a demand of the priſoner, ues v. 
"oi Withy, H. 27 G. z. oh 557 
135 2 ; 
ac- 
bill fo, SEWERS. 5 | 
fre 1. The commiſſioners of Sewers have 
hen Joriſdiction over a fewer communi- 
er- cating with a navigable ſtream, or 
aid With che ſea above the point where the | 
ed tide ebbs and flows, if it be uſeful for 
t navigation, and if the place over 
the - which the juriſdiction is exerciſed is 
= er 1s likely to be benefited" by it. 
8 | Pra gory F. 28 G. 3. ii. 358 
x 2. Callis's Readings are good authori 
; on the ſobject f ſewers, ii. "5 


| above is not duly 


put in, tho ſheriff is 
M2 * | | 


liable 
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11. 


3 An action 


| Kable to an Ow for an eſcape, and 
ide Court will nor relieve him by per- 
* di 


„ . Pri. 


6.3 vii. 91 
94 But if the ſheriff permit the defend- 
— _ ut large without taking a | 


bond, he may retake him before 
Arn vii. 109 


10: The ſecurity to the ſheriff, under 
Kt: H. 6. c. g., muſt be in the parti- 


"\enlar form marked out by the ſtatute, 
"Otherwiſe it is void; and this ſtatute 
requires” the bond to be given to the 
Ari, as ſuch, for the appearance of 
te party, and for no other purpoſe. 
e v. Reeves, M. 27 G, 3. 
| 45 421, 2 
ks er AZntrurnr IL I, 2.]. 
The obligation being given to the 
metiff's bazliff is bad, for it mult 4 
2 — officer as bay the return of 


1. 421, 2 
e 5 title Trap an II.] 


fund fr ih frac Nd 


The Pay ment of the fine fixed by ſtat. 


. 5 e. 9. J 3. to be diſcharged 
* ſerving — office of ſheriff of 


Nowuieb, does not exempt the per- 
ſon paying it for more than a year, 
qoleſs the corporation agree that he 


be diſcharged for a longer time. 
K. v. 7. Hoodroso, M. 29 G. 3. 


175 ii. 731 
$i in. 55 


1. If it appear hy the ſheriff's return of 


- a writ of execution that greater fees 
have been tak en for the levy than are 


allowed by itat, 29 Elix. c. 4., the 
meriff is liable to an action on the ſta 
tute for treble damages at the ſuit 
of the party grieved. n v. 
© Knatchbull, M. 28 G. 3. n, 148 


[See eitle ExecuT1ON III. 2. 


2. Under that ſtatute the ſheriff cannot 
take any other charge but that for | 


the 2 0 - e ee 


(OT Juſtify 127 | 
Faller v 5 If aſter 


rougbt on ſtat, 29 Zliz. 5 


c. 4. for fees, muſt be t by 
- the ſheriff, ca not by the bali 


* ii. [| 
4. If „ ſheriff levy under a #. a. den is 
eee the par- 
4. S 


2% e ets SHERIF F L—IV. FI 
: 


ch cor 
rty rule *. 
8 Court will dic 


rule wit coſts, to be 


n : 


IV. Returs of Writs, be. * foe fr. 


ATTACHMENT I 


1. All. writs muſt be rerurted i, 


ſheriff. on the day on which Foley 
for returning the ſame expires, aud in 
default thereof the plaintiff Ts at R- 
berty to move for an attachment on 
the next day. Reg. Gen. M. 4 C. 85 
ais 

2. The Court upon the 3 8 of 
e ther enlarged the time for his 
making a return to the writ 'of 448. 
upon a ſu geſtion of* a reafon 
doubt whether the goods ſeized under 
the writ were not covered by an Ex- 
tent afterwards ifſoed at the ſult of the 
1 an for malt- duties _ the Mir, 
'2 37 21. for the 

of wake red Taintiff to 4 
the court of Exchequer and” there 


conteſt the queſtion of right with the 


crown. Wells v. Pickman,, H. 37 
G. 3. vii. 174 


3. Where any ſheriff, befote his going 


out of office, ſhall'arreft any defend- 
ant, and 'a crpr corbus be returned, 
he may within the Tegal time allowed 


be called upon to bring in the —. 2 i 


thoogh he may be out of office be 
ſuch rule be granted, Reg. Gen, 


31G. 3. iv. 95 


4. The ſheriff having returned cepi cor pus 


to a bailable writ in Hilary term 1797, 
upon which the plaintiff proceeded no 
further till Michaelmas term follow- 


ing, the Court thought it unreaſonable 
that the ſheriff ſhould be called * 
to bring in the body after ſuch delay; 
| and they ſet aſide an attachmest 2 


had iſſued a aĩnſt him for not doi 
K. v. The if of derrq, M. 8 2 


* The ſheriff is liable to an * 
for bot brj in ye body, af'1 
allowance ' of Pal be not ſerves 
thoogh the bat N 


— 7. 


N e R. f 1:6 v. 470 


4 


a. © aa md. me ov 


SHERIFF IV. 


6. Where bail are put in aſter attaching | 
the ſheriff, and a trial has; not heen 


Toft, the Court will fer afide the at- |. 


tachment; for in this caſe the pfaig- 


biff is not entitled to the bene; of it 
8s a ſecurity, in caſe he ſhould reco- | 


ver; ſecs if a trial has been lot. 
Hill v. Bolt; T. 31 C. 3z. ie. 352 
Gravelt v. Williams, T. 15 G. 3. J. R. 

. | 25 8 iv. 352, . 


SHIP: — [and fee tit. CARRIER g.] 
1. A delivery of the grand bill of ſale of 
a ſhip at ſea is equivalent to a delivery 
of the ſhip itſelf. Atkinſon v. Maling, 
F. 28 G. 3. ii. 402 
2, Where a thip was mortgaged at ſea, 


with a proviſo that the ys | 


mould continue in poſſeſſion till failure 
of payment of the orgs ey 
on demaad, but the grand bill of ſale 
was delivered, and the mortgagor be · 
came bankrupt before the arrival of 
the ſhip, and the mortyagee took poſ- 
ſeflion on her arrival; he may main- 
tain trover againſt the aſügnees who 
took the ſhip from him, notwith- 
ſtanding he made no demand either on 
the bankrupt or his aſſignees. ji 462 
3. Notwithſtanding the. ſtat. 26 G. 3. 


c. bo. / 17, enaQts that a hill of ſale | 


of a ſhip ſhall be abſolutely void, un- 
leſs the certificate of the regiſtry be 
truly and accurately inſerted therein, 
(lee Rollefton v. Hibbert, M. 30 G. 3. 


Ini. 406.) yet a mere clerical millake | 


will not vitiate it. Rolleften'v. Smith, 

H. 31 G. z. | * , 1; 163 

{See Lien 6, 7 ] | 

4: Whether a mortgagee of a ſhip out 

of polleſſion be not liable for the re- 

Pairs ? . Qu, Wikerdell v. Dale, J. 

37 G. 3. vii. 306 

[See AnaTEMENT IV.] 5 


SIMONY.—{S$e Bono IV. 2. 3. 


I. Nx. Whether a bond of reſignation 
with condition to reſide, to refhgn for 
the patron's ſon to be preſented, and 
to keep the premiſes on the living in 
repair, be not good in law? Partridge 

v. #hifton, T. 31 G.3- i. 359 

2. In an action for uſe and occupation 

by an incumbent againſt a tenant of 

the glebe lands, who has paid him 


. the defendant cannot give eri. 


2 8 


K 
n 


* 


| tn 3 y. flat. 24 C, 3. f. 47-*and the r. 
ciſe 


attaches the moment an act of ſmug- 

| gling is done; ſo as to avoid. 
incumbrances or alienations between 
that ume and'the time of condemna- 
tion. Lockyer and others v. Offen. T | 
26 G. 3. Fe 8 * 


2. But the crowp is not entitled to the 

ipier 1 win 17 of the ar 2 
. Neither is che actual property of 

; veſſel altered till "after he fol ure, 
though It may be before conde n- 
ation, 5% 

4. Cuſtom-houſe officers may ſeize for 
the forfeiture within three years after 
the fact committed; and the attorngy- 
general may file an information at Iny 
time whilſt the ſhip is in being. 

eu gs i. 261 

5. An inhabitant of Gern/zy cannot re- 
cover in the courts of this country the 
price of goods ſold by him there, if 

e knew it to be the Tojpr's . 
to ſmuggle the oods into anas 
and gave him dak ere for that g. 

ſe, as in the mode of packing 
1 Clugas v. Tue M. 32 
G 3. iv. 466:—{and fee ASSUMP= 
sr I[.g.; ParTXERS.) b 


* 


SOLDIERS. 

A foldier in actual ſervice may be 
committed to priſon for want of ; ure- 
ties, under ſtat. 6 G. 2. c. 31. for be · 
ing the father of a baſtard child. R. 
v. Archer, H. 28 G. 3. it. 270-1 
R. v. Bowen, H. 33 G. 3. v. 136 

[and fee title Ax nEST 6, y 2 
2, Whether the Court will grant a 
certiorari to remove an order of Seſ- 
| fions, by which a ſoldier is contin 
in cuſtody under ſuch a charge t - 

| . v. 1 

3. The clauſe in the mutiny act u 

exempts ſoldiers from arreſt in enſes 

where the demand. is under 204 is 
conſined to civil aQuons. u. 2745 


M3 58 


the heir.  Aikinſon v. Baker, T. 31 
6. 3. | | | iv. 229 


I. for title LEASI I.] 


1. A broker, when he bought goods for 
his principal, agreed for an half per 
cent. to indemnify him from any loſs 
on the re-ſale: it was held that this 
agreement, if reduced to writing, need 
not be ſtamped under fiat. 23 G. z. 
e. 58., it being a contract relating to 
the ſale of goods, which by / 4. of 


that ſtatute is exempted. Curry v. 
Edenjor, H. 30 G. z. iii. 524 


2. A letter written by a ſon who ma- 


naged his mother's trade for her to a 


creditar of her's, containing a promiſe 
to pay her debt, need a, 
+ by ſtat. 23 G. 3. c. 58., as falling 
within the exception in ſtat. 32 G. 3, 
c. Fl., by which letters between per- 
uu carrying on trade are exempted 
from the duty. Mackenzie v. Banks, 
M. 33 G. 3. | v. 176 
3- Articles of agreement under ſeal caa- 
not be given in evidence, unleſs 
ſtamped with a deed ſtamp; although 
the agreement ſtamp is of the ſame 
value but differently formed. Robin- 
un v. b, 7. 35 C. 3. vi. 31 
Ie. fer far. 37 G. 3. c. 136. . 


e ſtamped 


1 


o 8 
„ 
} F 1.2 Sia. I 


— h 


1 


S ATUrxS IL. 


8 


24 „ Feng 
. Ini 83 


words of the enacting part, it ma 
explain them if ambiguous.  Cre/- 
. ; e : 793 
3. The clauſes of reference in the ex- 
ciſe laws to former laws can only: 
taken to extend to the general powers 
and proviſions of ſuch acts, and not 
to every ſpecial clauſe, . $10 
4. The diſlinction is between the laws of 
exciſe properly ſo called, and thoſe 
acts for raiſing inland duties under 
the management of the commiſſioners 
of exciſe. Ta 1 
5. Ads of parliament relating to trade 
in general are public acts, but an act 
which relates to a certain trade only 
is a private one. Kiri and others v. 
Nowell. Bp i. 125 
6. Statutes allowing certain privileges 
to the members of the univerſities are 
confined to thoſe of the two Zxg/: 
univerfities, unleſs otherwiſe expreſſ- 
ed. Tones v. Smart, M. 26 G. 3. 
| | Wl 0 


7. Where an exception is in the acting 


clauſe of a ſtatute giving a right or a 
forfeiture, the party ſuing for the 
right or forfeiture muſt negative the 
exception in his declaration. Gill v. 
Scrivens, M. 37 G. 3-:—[and fee 
Spieres v. Parker, title PENAL Ac- 
TION, ] vii. 27 
8. Therefore in a c. fa. on a judgment 
againſt a perſon who has been twice a 
bankrupt, under ſtat. 5 C. 2+ c. 30. 
f., which ſays, „ the future eſtate 
and effects of ſuch perſon ſhall be 
liable to his creditors wnlz/s the eſtate 
ſhall produce ſufficient to pay 153. in 
the pound, Cc. it is neceſſary. for 
the plaintiff to aver that the bank- 
rupt's eſtate has not paid 15 4. in the 


9. The 


. Hl. 3810 


* hes od —_— as 4 
i 


112 If a ſtatute expire, and e | * 


T7 


13. An act of parliament which is to 


= 15. Any material miſrecital of a ſtatute 


ULC EE. Ei oi 


5 Tbe far. 23H. 6. c. g. relati 8 


; 55 1 


* 3 53 22 8 * 17 
1 
4 q : 


7 The bare recital in a ſubfequent 
ſtatute is not ſufficient to repeal the 1 
poſitive proviſions of 4 former dne. 
Dore v. Gray, B. 28 G. 3. 5. 305 

to. "Where a ſubſequent ad ſnall not be 
ſaid to repeal a former one, though 

the terms of it be extenſive „ ; 
- feb title Rx r x 1, 2. 


be revived again by another ſtatute, 
the law derives its force from the firſt. 


e t. v. e 31 G. 3. 


iv. 109 


12. And therefore at. 21 Jac. 1. c. 4. 
extends to ſtatutes made lince, which 
revives ſtatutes made before. iv. 109 


| take effect from and afier the paſſ- 
ing of the act,“ operates by WY re- 


lation from the firſt day of the ſeſſion. 


Larleſi v. Holmes, E. 85 3. iv. 660 


14. The annuity act (17 G. 3. . 26.) 
is of this deſcription. iv. 660 
IzBut ſee now ſtat. 33 G. 3. c. 13., by 
which the operation of every ſtatute is 
to commence from the time of receiv- 
ing the royal aſſent, unleſs any other 
period is appointed in the at.) | 


in a declaration founded“ on the ſta- 

tote is a ground to arreſt the judg. 
ment. R. v. Maack. T. 36 0. 3. 

1 

. Whether a mere literal ada 

not varying the ſenſe, be alſo a ground 

to arreſt the judgment? Q. vi. 776 


Jr, By ſtat. 28 Elix. c. 4. "Then are | 


liable to a penalty for taking more 
than a certain ſum on executions 
upon the body, lands, goods, or 
chattels ;** a declaration on this act, 
in reciting the ſtatute, ſtated it thus, 
% body, lands, goods, and chattels ; 25 
and this was held to be a fatal vari- 
ance in arreſt of judgment. vi. 771 


II . ü Paints on particular 8 tal ules. 


R the Ta RLE or STATUTES at 
. End of this Beet. 


| bail-bonds is a public act; therefore 
"the Court will take notice of it though 
it be not pleaded. n v. Evans, | 


STATUTES I. II. 
2. And il it appear in A. 
the aſſignee of a ſheriff on 2 my 


exc uy 


that the: bond, is void by the proviſions 
of that ſtatute, the Court on 
Will arreſt the judgment aſter verdict 
_againft the defendant pon” 1 4 et of 

1. Nt factum. 2 r act 

3. A curate of an augmented — -<- 
Queen Anne's bounty is not liable to 
the penalties of flat. 21 H. 8. c. 13. 
for non - reſidence. Jenkinſan 4. f. v. 
T homas, E. 32 G. 3 iv. 66 


4. The 20 th eee 


"and vicarages. 


| 5. Whether the ſtat. 1 Fac. 1. 225 


(as to killing game) be repealed 
the ſtat. an A 23 Car. 2. . 2 | 
N ? K. v. J. 4. Harris, F 37 
PrzavinG I. 2.) 3 275 
6. 1 ſtat. 16 & 17 . . 1 8. 
which ſays that judgment ſhall not be 
arreſted for want of the words u er 
armis, or contra” pacem,” in ation of 
treſpaſs, only applies to thoſe "eaſes 
that appear on the face of the detlar- 
ation to have been evidently intended 
to be actions of treſpaſs ; and not to a 
caſe where the memorandum is' of 
« an action of treſpaſs on the caſe.” 


vi. 12 
7. The ſtatute of fravds (29 Car, 2. 27 
{- 13. 15.) was made to protect 
chaſers. Bragner v. Langmead, . 
37 G. 3. vii. 20 
3. A lale of goods for more than 10 J. 
by ſample at one place to be aſter- 
wards delivered at another, is within 
the ſtatute of frauds, if no-part of che 
goods contracted for were delivered, 
nor any thing given by the buyer to 
bind the bargain, nor any memorag- 
dum — in writing. Cooper v. 
Elfton, M 37 G. 3. vii. 14 
9. The ſtat. 5 Geo. 2. e., 20. whick in- 
flicts a penalty of 20 ] on perſons pi- 
loting ſhips down the Thames, &. only 
extends to veſſels ſailing on __ 
voyages, and not to thoſe which 
performed their voyages are — 
from one wharf to another on the tiver 


for the purpoſe of 4. th 
F e R. V. n * 


ftute 1 2 „ 
11. It is an offence. idee 


"wy 3 35 a OY 


84 STATUTES 11. 


; - "F< - . £ 2 » Bol, i 
ſſulphur and brimſtone wich hops. 
3 = 


Re Vs Pack, 7. 35 G. 3. £54 vi. 374 
12. Tumbling is not an entertainment 
of the ſtage within the meaning of 
93 ſtat. 10 . 2. . 28. R. V. Handy, 
. 83 . 3· 1 8 6 vi. 286 
13. A ſheriff's officer is not liable to the 
penalties of 32 G. 2. c. 28. , 1. for 
cCuarrying 2 perſon taken in execution | 
to priſon within twenty-four hours; 
that clauſe only relating to perſons 
arreſted on meſne proceſs. Ewan: v. 


Aline, H. 32 G. 3. iv. 555 


14. The time for ſhips engaged in the 
ſouthern whale-fiſhery to be out on 
their voyage, in order to gain their 


- premiums under ſtat. 28 G. 3. c. 20., 


is ſourteen lunar months from the 
time of their clearing out, without re- 
> 150 to the time of their actual failing. | 
N * v. Hooper, E. 35 G, 3». 
558 5 VI. 224 
25. It is an offence within the ſtat. 28 
S. 3. c. 38. / 31. to preſs together 

yarn made of wool; and a declaration 
or information. on this act need not 

aver that it was in ſuch a fate as might. 
be reduced to and uſed as wool again. 

Dyer v. Hainſwerth, E. 30 G. 3. 

| iii. 611 
16, Semb, ſuch averment is only neceſ- 


2 = 
* 
2 

« 
1 
* * 


ſary in the caſe of a proſecution ſor 


1% pretended manufactures. iii. 611 

27. No hawker can expoſe goods to ſale 
in any part of a market-town but the 
Public market-place, by ſtat. 29 G. 3. 
c. 26. J. 16, 17. K. v. Redfearne, E. 


31 G. 3, iv. 373 


SURETY, ot 


A contract cannot be carried beyond the 

ſtrict letter of it as againſt a ſurety. 

| . ii. 360 

[Cee alk tithes Annuity VI. 12; 
Ass uursir VI. . J 


SURRENDER © ADMISSION. 


A furrender of chambers in New Iun to 
the treaſurer and ancients of the ſo- 
- Ciety, made with their afſent, to the 
intent that they may grant the ſaid 
Chambers do a purchaſer, paſſes the 


.. Efiate ta ſuch purchaſer before admil- | 
buy the poſt-· maſter; therefore if ithe 


fon; for admiſſion in this caſe is not 


| 


is only for the.purpole of fignifying 
grantee ſhould become a membet of 
the inn; and therefore, upon the death 


of the ſurrenderee before ad miſſion, 
the ſociety may maintain ejectment 


for them. Doe d. Warry and others v. 
Miller and another, Executers, &c..M. 
27 G. 3. 1. 393 
[And fee EIHTuENIT I. 2. ] 
T 
TAXES : — [and fee Arr ral 6.1 | 
1. The letting of a hoſe to hire for the 
purpoſe of going upon buſineſs from 
one town to another and back apain 
in the compaſs of a day's journey, is 
not a letting to hire for the porpoſe of 
travelling poſt within fiat. 25 G. 3. 
c. 51. K. v. A. Toolty, M. 29 G. 3. 


5 in. 69 
2. The words © travelling poſt” in that 
act are to be conſtrued according tothe 


popular acceptation of them. iti. 69 
3. A perſon who lets an horſe to hire 


to carry a private expreſs, muſt take 


out a licence under that ſtatute. R. 
v. J. Webber, H. 29 G. 3. i. 7 
4. Secus in the caſe of a public expreſs. 
R. v. J. Cooke, H. 30 G. 3. wii. 5 19 
5. In an action for penalties brought by 
the farmer of the tax, on ſtat. 27 G. 3. 
c. 26. (whereby the duties on polt- 


horſes leviable under the ſaid flat. 
'. [25 G. 3. c. 51.] were transferred 


from the king to the farmers of the 
tax) the offence may be laid to have 


been committed with intent to defraud 


the farmer, and not his majeſty. 
Radford q. t. v. M*Iniofh, E 30 G. 3. 
i, 632 


6. If the offence charged be the letting 


and not accounting for divers, to wit, 
cight horſes, proot that defendant let 
and did not account for five will fup- 
port the declaration, iii. 632 


7- The ſtatute requires that the account 


ſhall contain the number of horſes and 
miles, and the names of the drivers, 
but no penalty is inflicted for not in- 
ſerting be amount f the duties received 


declaration only charge chat the de- 
| fendant 


fendant made Jalſ 8 wit, 
hy not inſerting the amount of duties re- 
—_ 1 — may be arreſted 
after verdict for the plaintiff. i. 632 
$. '$emb, it would not have been ſuffi- 
"cient to ſtate generally that the de- 
fendant had been guilty of delivering 
a falſe account, without ſpetifying in 
what particular. . 032 
9. In ſuch an action it is not neceſſary for 


ſury or the commiſſioners of the 
ſtamp-duties authorized by them; 


duties is ſuſhcient, | Mi. 632 
10; In an action againſt ſach farmer 
for a negle& of duty, it is neceſſary 

to aver that he is the farmer appointed 
under and by virtue of that act; al- 
leging that be is the colleQor of the 
rates and duties recited in that act is 
not ſufficient. Short v. Pruen, H. 35 
G. 3 vi. 163 


penalty under the ſaid ſtat. (25 G. 3. 
c. 47+) for not delivering to the aſ- 
ſieſſors a liſt of his Horſes liable to the 
duty, c. “ until after the expiration 
of fourteen days from the time of 
giving notice by the aſſeſſors, and un- 
til a demand made by the aſſeſſors. 
R. v. Benauell, M. 35 G. 3. vi. 75 
12. The owner of a cart who does not 
reſide within the bills of mortality, 
or within five miles of Temple-Bar, 
need not enter his name and place of 
abode with the commiſſioners of hack- 
ney coaches (under ſtat. 24 G. 3. fl. 2. 
c. 27. /. 8.) or have his name or any 
number upon the cart, though ic be 
driven within thoſe limits. R. v. 
Poxvell, H. 32 G. 3. iv. 572 
13. An doom againſt a conviction on 
ſtat. 24 C. 3. c. 21. for not entering 
horſes, fc. muſt be to the quarter 
ſeſſions next after the convifion, and 
not after the execution. Profſer v. 
Hyde, M. 27 G. 3. 1. 414 


TENANT IN TAIL. 
Aud fee titles Davess, LimiTaTIONsS 
| Recovery. ] © | 
1. A conveyance.by tenant in tail by 
leaſe and releaſe neither bars the iſſue 


o 


PEE Para ad GE - 


proof that the defendant has ac- | 
pe with him as farmer for the 


11. A perſon cannot be convicted of a 


| but it paſſes a baſe fee voidable/by the 
ue in tail by entry. Doe d. Nowille 
v. Rivers, B. 3 G. 3. W. 276 
2. Tenaot in tail by leaſe and releaſe 

previous to her iage conveyed to 
truſtees to the ule of — till the 
marriage, then to che huſband for Jfe, 

then to herſelf for life; then to the ſrſt 


tenant in tail died before the huſband, 


the plaintiff to give in evidence his | leaving a ſon: beld that the huſband 
appointment by the lords of the trea- 


was not entitled to a life · eſtate either 

under the ſettlement or by the eurtaſy. 

ea 
ä „ 

ENDE. 

1. A tender of bank notes ig god, un- 

leſs ſpecially objected to on that ac- 

count at the time. Hright v, Recd, 

H. 30 G. 3 884 

2. Where deſendant came into p 454 

of goods wrongfully, no is ne- 
ceſſary of height, Sc. paid by bim 
in order to enable plaintiff to maintain 
his action. Lempriers v. Pale, E. 
28 G. 3. | n 

3. If A., B., and C. have a. joint de- 
mand, and C, has a ſeparate demand 
on D., and D. offer 4. to pay him 
both the debts, which A. refules with- 
out objecting to the form of the ten- 
der, on account of his heing entitled 
only to the joint demand, D. may 
plead this tender in bar of an action 
on the joint demand, and ſhould ſtate 
it as a tender to Aj $4 and: C. 
Douglas v. Patrick, T. 30 r . 

Hi. 

4. A defendant cannot plead * wh, 
fit as to the whole, and a tender as to 
part. Maclellan v. Howard, H. 31 
G. 3. ee Do ledge 

5. A defendant in an action on u bond 

cannot plead non eff factum, and a ten- 

der as to-part, Jenkins v. Edwards, 

#. 2904. 1 v. 97 


TIME, Cour vr arion or. 


1. Where computation of time is to be 
made from an aft done, the day on 
which the act is done is to be ineluded 
in the reckoning. Cafe v. Burditt, 

%% Rn 

2. Therefore, when the law requires 

that a month's notice of an action be 
given, the month'begins with the day 


— 


in tail nor works à diſcontinuance ; 


* 


bn which the notice 18 ſerved. in. 523 
1 c 3» When 


and other ſons of the marriage; r. 
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. — — Pl — 
— — — ̃ ——— — 
— 2 5 "WO : 0 En 


Fg 


3. When the word month is uſed in a 
5:\Natute, without the addition of calen- 
Harn or any other words toiſhew-that | 
zuthe legiſlature intended calendar, it is | 

oc: mndetiiood: to mean à lunar month. 


4 8 * 
w , { x 
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Lara v. Haapa, Z. 35 G. 3. vi. 224 


eee ee V. 41 0 | 


menen en license 


£26 1 CY yo. L234 : 6 ent 06) 1-887 35: Zravd 
MET d -TITHES.... had 95gt 
e tithe Prontztrion wy 


1 Ia debt on ſtat. wide: 3 E4.6. . 13. 


tor not ſetting out tithes, where the 
declaration ſtared that they were, 
within forty years next before the ſta- 


wie, 9 br yielded and payable and | 


88 and paid, evidence that the 
had always been remembered to 
de in paſture, and had never within 
8 nales memory paid any tithe, is 


mot fofficient to defeat the action. 


8 Water, E. 33 C. 3. 


nde v. 260 


2 Reder "ee deen only ſtated 
that tithe had been yielded and paid 


en years before the ſtatute, and 
there was no evidence of its ever hav- 
ing been paid at all: held that the 
hers could not recover. Lora 
ä Clarke, M 9 G. z. C. B. 


v. 260. 264, 1 
5. 870 a grant of all tithes arifing out of 
or in reſpect of farms, lands, c. the 


tithes arifing out of and in reſpect of 
nigbis of common appurtenant to ſuch 
ſarms or lands will paſs. Lord 
 Gwyair, v. Foakes, E. 38 G. 3. 


4 Hops are tithable after they are ga- 
.thered from the bind; and it ſeems 
that a cuſtom to ſet out the tithes by 
the tenth hill, where the rows are un- 
equal, leaving the binds uncut and the 
poles ſtanding, cannot be ſupported. 
N v. Hale. H. 37 G. 3. 5 

vii. 


5. A cuſtom to pay only a part of the 
tithe, without ſubſtituting any thing 
elle in Ben of the remainder, is bad. 

vi. 93 

6. Bot 4 — to pay leſs than the 
whole tithe may be good, where 
ſome thing in lieu of and as a compen- 
ſation Wache, e au to the 
+ "yogi 5 . 93 


vii. 641 


| 
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was N as they muſt be unde 


eral 'indeBitatih Ang wot 
r tolls, Seavard V. Ba 15 3 
. I's 

1 x perten claiming a toll for bal 
over an highway, càn ſhew 't ith 7 


berty of paſſing over the foil, 


| the taking of tolf for ſach age e. 


are both immemorial, and t 
ſoil and the tolls were, before 29 8 ume 
of legal memory, in the ſame hands, 
though ſevered fince, it will be'pre- 
ſumed that the ſoil was originally 
granted to the public in confideration 
of the tolls; and ſuch original grant 
is a good conſideration to 50 upport the 
demand. Id. Pelban v. Pickerygill, 
. % TC. 3 i. 660 
3. In a turnpike act impoſing e on 
horſes, Ic. * cattle going to or re- 
turning from paſture, and 4* horſes 
attending cattle returning from paſ- 
ture,“ were exempted; it was held 


that a horſe ridden by the owner of 


the cattle at paſture in order to fetch 
them from paſture, did not come 
within either of the exceptions, 
Harriſon v. Brough, T. 40 9 135 
706 


4. Britiſh ſhips, in 8 by hs E405 f 


flone and other light-houſes in the 
channel, ſailing from foreign port to 
foreign port, and not touching at any 
place in Great Britain or Ireland, are 
not liable to pay the light - houſe duties 
to the Trinity-Houſe, under ſtats. 
4 Aun. c. 20. C 1 9 13 - . 
uity- Houſẽ v. Senſbie, T. 30 C. 3. 
iii. 768 
5. An action wil not lie on the writ de 
efjendo guietum de theoloniq until the 
Naa goods be diſtrained for toll. 
Lynn Corporatign v. London Corpara- 
tion, H. 31 &, 3. iv. 130 


ee — N Proc. 2d 
1796, 


6. Whether a 5 1 to take toll on 3 
ſold by ſample in a market can be 


See izle Ryi- 


iv. 107 


ſupported ? "2. 
DEXCE III.] 


7. Toll-gate keepers ſued for acts done 
under ſtat. 25 G. 3. c. 51. need not 


be ſued in the county where the fact 


Kat. c. 78. J. 81. Bam 
1. . 15 U 33 G 37 
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2. Any intelligence ſent to the enemy 


TRADE. 


e e eee e 
kei 


illegal in a ſubject? S. Gf. 
Man. 1 r 
2. By the maritime law it is cauſe of 
© confiſcation in a ſubject, provided he 


zs taken in the act, but it does not | 


extend to a neutral veſſel. i. 84 

4 title InsURANCE XII. 1. 
3+. Trade is not tranſmiſſible, but * | 
an end to by the death of the trader. 
Barker v. Parker, T, 26 G. 3. | 
' 88 i. 295 


TREASON. 1 


1. On an indictment for high treaſon in | 


_ ſending intelligence to the enemy, a 
letter ſent by one of the conſpirators 
ia purſuance of the common deſign, 
with a view of reaching the enemy, is 
evidence againſt all engaged in the 
ſame conſpiracy. R. v. V. Stone, HI. 
36 G. 3. vi. 527 


in order to ſerve them in ſhaping 
their attack or defence, though its 
object be to diſſuade them from an 
invaſion, is high treaſon, R. v. V 
Stone, H. 36 G. 3. vi. 529 
3. A commitment for reaſonable prac- 
tices is legal. R. v. De/pard, T. 38 
F. 3. vii. 736 


.... ,., TRESPASS. 
I. In what Caſes maintainable :—[ and ſee 
title Action on THE Cas I.)] 

1. To entitle a man to bring treſpaſs, ' 
he mult, at the time when the act was 
done which conſtitutes the treſpaſs, 

either have the aua! paſſeſton in him 

of the thing which is the object of the 
treſpaſs, or elſe he muſt have a con- 
Aructius pelſeſion im reſpect of the right | 
being actually veſted in him, as in the 
caſe of an eſtray or wreck before 
ſeizure by the lord. Smith v. Millet. 
14 No. 8. a I. 480 
And fee title Bax K RU r II. 13.] 

2. An executor's right is derived — 
the will, the probate is only evidence 

of it; therefore he has a conſtructive 

poſſeſſion from the teſtator's death. 

| n i. 480 

3. 4. ſaving let his houſe ready fur- 
nithed to B. cannot maintain zreſpa/5 


pgainſt the ſheriff for taking the ſur- | 
CONST 4 | a 


| 


| 
a 
a4 ci 


7 TRESPASS T. 


157 


though notice were gi 
. — to A.; becauſe treſ- 


ET paſs ĩs founded on a tert done to the 


paſſe ſſion. which was not in A. at che 


eg 


. nnr 
4. 4. demiſed to B. the milk of twenty- 
tæo cows to be provided by A., and 


to be fed at A. s expence on certain 
cloſes belonging to A.; A. covenant- 
ing that B. might turn out à m 
and that no other cattle ſhould/beifed 
there: held that the ſeparate herbage 
and feeding of thoſe cloſes paſſed to 
B., and that B. might diſtrain other 
cattle of 4. doing damage there. 


Burt v. More, T. 33 G. 3. v. 32 


5. In ſuch caſe B. might maint 
paſs againſt ſtrangers. vi. 333 
6. Where a perſon has weſturam terre, 
or herbagium terre, he may maintain 
treſpaſs guare clauſum Fregit. v. 335 
7. Treſpaſs will not lie in this country 
for entering a houſe in Canada, be- 
cauſe the cauſe of action is local. 
Douljon v. Mathews, H. 32 C. 3. 
8 iv. $03 
8. Treſpaſs lies, and not caſe, for work- 
ing an eſtray, although the original 
taking be admitted to be lawful. 
Oxley v. Watts, M. 27 G. 3. 1.12 
9. Officers doing their duty ſhall not be 
treſpaſſers by relation, i. 480, 1 
10. A ſheriff or his officers ſhall not be 
treſpaſſers by relation, if the firſt tak- 
ing were lawfol, ' 1. 480,1 
[See Banxever II. 13. ]]] 
11. Treſpaſs does not lie againft exciſe 
officers Who enter into a perſonꝰs houſe 
by virtue of a legal warrant to ſearch 
for ſmuggled 3 although none 
ſuch be found therein. But caſe lies 
for maliciouſly obtaining or execut- 
ing the warrant. Cooper and another 
v. Boot, (in error,) M. 26 G. 3. 
| 2 477 # 
12. Treſpaſs lies againſt the ſearchers 
of leather, — by ſtat. 2 Jar. 1. 
C. 22., for ſeizing leather ſufficiently 
dried, in order to carry it before other 
- officers called triers, though in their 
judgment it is inſufficiently dried. 
Warne V. Far. „M. 36 G. 3. vi. 443 
13. Where a juſtice of the peace malici- 
ouſly grants a warrant againſt another 
without any information laid before 


* 


* 


1 
; 
{ 
”" 
{ 


i 
b 
We 
i 
"1s 
i 
1 
ö 
1 
i. 
' 
| 


—— ——— 
7 


— — 
—— — — 


— * — 
— — — 
N + Ae. ee » oe. 


" 
— CEOS IEA — 
* - 5 aer eng 
* . 


ſ — — AR 
1 Aetna eye ns 9 


% [;(6546; 


wo 8 Fate. 


him, upon e charge of fe- 
* — the remedy. . the Julc is 
Aztreſpais and not caſe. Mor 


tothe guilty, and take him and deliver 
2 bim 3 into the charge of a conſtable pre- 
ſent, B., if innocent, may maintain 
05 3 ep Stonehouſe v. Elliott, 
3 1 95 0 
25. A ; a4 may maintain e 
7 Oc. his houſe, and de- 
"banching. his daughter, per quod ſerwi- 
aal. though the daughter be 
bone 21 years of age, where aQs of 


+ ſervice-are proved though there be no | 


-.contratt for ſervice. Bennett v. Alcott, 
M. 28 G. ; Cee pot III. 1. 2.] ii. 166 
16, Where Tis kind of offence is ac- 
companied with an illegal entry of the 
+» Father's houſe, he has bis election either 
0 bring treſpaſs for the breaking, 
1456 _ lay the debauching of the 
-Ganghter and loſs of her ſervice as con- 


_  Neguenyial ; or he may bring the action 
don the caſe merely for debauching the | 


daughter, per quod ſar vitium amiſit. 

ji. 865 See pof III.] 
17. nce to enter the plaintiff's 
- houſe, if pleaded, is a bar to the 
former action: but it cannot be given 
in en ee . the general iſſue. 
ti. 160 


11. Velber; Ry ſhall be and bow | 
: #0 be pleaded. 


1. In treſpaſs the defendant may give 
vidence of title under the gg 

& Dodd v. Kyfin, T. 37 
vii 354 
2. "A perſon may juſtify a treſpaſs in 
Following a fox with hounds over the 
grounds of another, if he does no 
more than is neceſſary to kill the fox, 
becauſe they are noiſome animals. 
dry v. Feltham. i. 344 ;—[and fee 
. Nicholas v. Badger, 37 & 38 Elix. 

C. B. Ill, 259, N. ] 

3. In treſpaſs for breaking and entering 
— ntiff s cloſe and taking his 
a, the defendant may jubify under 
A a ſullicient legal proceſs if he had it 
in fat at the time, though he declared 
then that he entered for another cauſe. | 
1 v. 3 . 39 G. 3. 
1-424 e 
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. - a writ of guare clauſum fv 
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4. In an ge be for e 1 enter. 
in aintiff hheriff? 
| = se jultify 75 0 eee, 


and continuing fu he received a fum 
of: money 4 _ 1 way of a 


& oe N N 
; Ws 1 OED! 


v1,.137 
4. 11 the officer can 210 the d 
ſendant- s goods 
a writ? e 
6. A plea of juſtification by an o 
(to treſpaſs for taking the goods. of 
45 that yo, 285 them under a 
iſtringas again meanin 
ſaid 4. B. ) to compel, : 25 
_ cannot be ſupported; 85 . 
averred that A. B. and are t 
ſame perſon, unleſs A. B. appeared in 
that action, and omitted to plead the 


appear in that action, and uted to 
1 in abatement, he i 1 by 
Cole v. Hindſin, 35 E: 4 


under gſie proceſs ſued out by b in 
a cauſe in which he was Hai 
ſtate that the writ iſſued upon an 
davit to hold to bail, without ſeti Fog 
forth the cauſe of action. 2 
Broadbent, E. 29 C. 3. iii. 183 
8. In pleading the taking of a term 
under a f. fu. it is ſufficient to ſtate 
that the party was pofſeſſed of à cer- 
tain intereff in the refidue of a certain 
term of years, | Iti. 292 
9. In treſpaſs for breaking and entering 
the plaintiff *'s houſe, and expelſing 
him therefrom, the breakin g anden- 
tering are the gilt of the action, and 
the expulſion is merely aggravation; 
therefore a juſtification as to the 
e br entering will cover the 
whole declaration. T aylor v. Cole, E. 
29 C. 3. itt. 292 


expulſion, as making the defendant a 


a general one) does not always av 
the neceflicy of a new aſſignment; It 
is added in order to avoid the Jocality. 


Bot 9 be a new aſigu went 


or money under. 15 | 


miſnomer in abatement. ft he did 


7. A defendant in an aQion for f falls 118 
priſonment, pleading a Juſtification | 


Vs. . 


* 
10. If the plaini® mean to inſiſt on the 
treſpaſſer ab initio, he ſhould new 


aflign it. In. 292 90 
11. The ſecond eount in treſpaſe b 


except 


on 
„ 2 gg eee 
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2 * reh that, on a 


dal plea, the HS? may be driyen | 
do a hew aſi ignment, he may give the 
matter in . . 5 2 25 


e e 


12 to an action of treſ 55 15 1 9 £ 


down and carrying away a gate tl 
deſehdant plead a tight of way, N 


chat the gate being wrongfully ereQed | | 


"Acroſs t e lame, e took it down and 
| depofired i it in a convenient place for \ 
' the uſe of the plainti if to which the | 
plaintiff r ephes 8 guent conver- 
| ſion; proof t 


whence the plaintiff might have taken 


it if be had. pleaſed, will not ſuſtain | 


the replication. Houghton v. Butler, 
7.31 6.3. Ie Wa, 394 


ut. SUCKS &c. itt. 
1. Qa. — Whether in an action of treſ- 


paſs for aſſaulting and beating che 


Plaintiff's niece, per quod erwithem 
emit, the jury can take into their 
conſideration the injury ſuſtained by 
the niece herſelf, in having been de- 
flowered ? Edmen/on V Macbell, 1. 27 


G. 3 
3, A theſe ations the Court will — 
teadily grant a new trial on account of 
exceſſi ve dama ii. £66 
3. Where the efendant juſtiſed, in. 
treſpaſs, under 2 cuitom which was 
d in law, and the iſſue on it was 
found for him, the Court ſet aſide 
the verdict on that iſſue, and entered 
a verdict for the plaintiff with 2 
| F-56000 Selby v. Robinſon, M. 29 
ii. 758 


4 Py a declaration in treſpaſs contain 
, two counts, and the defendant plead | 


Ir and ſuffer judgment by de- 
Ay another, and on the trial of 
— firſt the plaintiff only prove one 
act of treſpaſs which is covered by 
the ſecond count, he is not entitled to 
a ver gd 2 9 firſt 8 Las Com- 
Pere V. 11 45 38 . vii. 2 
5: Under certain circumſtances — 
will ſtay the proceedings in an action 
ol tr als for ſeizing 2 * 
deſe ant's reſtoring 


ng the, full * — 1 oth | 


e coſts of the action. . Pickering v. 


N, M. 37 G. z. rü. 53 


t the de Nadant put the * 
gate upon his own premiſes, from 


i 5, gener FER: | _” 


| 


E e 5 „ on. it; * 43448 x 


1 . muſt be founded: 1 
perty of the plaintiff. 1 

2. And he muſt have the ri 
| ſeſſion. as well as. of pre 

v. Harpen M. 37 
3. Therefore where . 

a "had been leaſed with the houſe, » 
1 in execution hy 

ſheriff, it was ruled that the 

— 


* 3+ 


9 


v. Dor, M. 26 . "_ 
5. A: member of an FOI 
intruſted with a box containimg 
fund, and bound by bond to 
ſafely, cannot maintain trover ag 
another member and a third 
who take it os him... Huli 
Caaſall. H. 27 . % 292 2; 
6. An — 
maiataln trover for er 2 


him ftgce his _—_ 55 
all the world but his nees. 
v. Fox, M. 38 1 
7. If 4. and , have a 1 

account conſiſling of bills drawn, ws 
B on C. in favour of  , and af bills 
and other ſecuriues depaſited f 
with B., and upon the. failure 
and. C, 4. be obliged to take up x 
bills received by him from, ., 
whereby the balance of the accogpts 
is ia favour of A., fill be canwot 
maintain trover for the bills de 
by him with F., unleſs they were e- 


drafts on C. in favour of A., and 
poſited ſor that purpaſe 

12 
with a proviſo that the mort 
ſhould continue in poſſefon till 
was delivered, and the mortgagor 
became bankrupt before the arrival 


ciſically appropriated to anſwer N. 
Bent v. Puller, H. 34 G. Av P 
8. Where a ſhip was mortgaged 
of payment of the mortgage | 
on demand, but” the pray re 
of the ſhip, and the m 
paſſeſſiun on, her ee Ee 


maintain trover + 


_ mhoitgok akon 


* 
e . 


"—_ — anti; Coat a 
* 


** e 0 p 


. 4 ” 
bh, Jo 8 32 | 
8 - . 711 
190 TRovxk. 7 


- landing he made no demand either 

on the babkrupt or bis aſſignees. Ar- 

inen v. Maling, E. 28 G. * 452 
by the 


, 


' 'affignees of a bankrupt againſt a ſhe. 


+ riff, for taking the goods of the bank- | 


daskruptey, though before the iſſuing 
- of the commiſſion, where he ſells them 
after the ifluing of the commiſſion, 
Or. and has notice from the provi- 
« onal aſſignee not to ſell. Smith & 
ab, Affignees of Clarke v. Milles, M. 27 


8.3. [Se TES Ass I. 1.] i 47 
10. Wher 


e defendant came into poſ- 


leſũon of goods wrong ſolly, no tender 
zs neceſſary for the amount of freight, 
De paid by him, to enable the plain- | 


tiff to maintain his action of trover. 
26 riert v. Paſley, E. 28 G. 3 ii. 485 
11. If goods be obtained from A. by 
fraud, and pawned to B. without no- 

'xice, and 4. proſecute the offender to 


- conviction, and get poſſeſſion of his | 


. goods, B. may maintain trover for 


chem: for this is diſtinguiſhable from | 


+ the. caſe of felony where the owner's 
right of reſtitution is given by poſitive 
. Ratute (21 H. 8. c.11.). Parker v. 
Patrict, E. 33 G. 3. v. 175 
12. If a party pay money in order to 
redeem his goods from a wrongful 
diſtreſs for rent, he may maintain 
trover againſt the wrong-doer. S#:p- 
diet v. Blanchard, E. 35 G. 3. vi. 298 
13. Where the owner of goods on board 
à veſſel directed the captain not to 
land them on the wharf, againſt which 
te veſſel was moored, which he pro- 
miſed not to do, but afterwards de- 
* Iivered them to the wharfinger for the 
owner's uſe, under the idea of the 
* wharfinger's having a lien thereon 
- for the wharfage fees, becauſe the 
- [veſſel was unloaded againſt the wharf, 
geld that the owner upon demand and 
+" denial might maintain trover againſt 
the captain, unleſs the latter could 
© eftabliſh the wharfinger's right. Syeds 
v. Hay, F. 31 G. z. iv. 260 
TRUST any TRUSTEES: 
I. fee title Covenant] J] 
A clavſe.in a marriage ſettlement, that 
"the truſtees ſhould not be chargeable 
| > with, or accountable for, any money 


.arifing in execution of the ſaid truſts, | 


* 


124177 VARIANCE T. 


— 


9 — 


— 


8 _— 


— 


f bit bath he peilen or 


of indemnity to take away that re- 
ſponſibility which each would other- 
wiſe be: ſubjeQ'to ſor the acts of the 
others; and only leaves each of them 
accountable for what he actually re- 
ceives, as for a ſimple contract debt. 


1 31 3 


wy, they 


** * 2 * * + » 4 
8 ay. * $448 % * 
Y : ; $ -+£ a . * 
= 
U to J 1:44 7302 53 
. % F £2 * 
55 8929 « * 1 


VARIANCE, | 


I. Between the Declaration or Plea and 
© the Proof produced, © 


1. Where the declaration. ſet-. forth 
the precept from the ſheriff to the 
rtreeve of a borough, the improper 
inſertion of the word f in ſuch 
precept, vir. and the ſaid election 
ſo made, c. is not a fatal variance, 
but is to be rejected as ſurpluſage. 
King v. Pippett, E. 26 G. 3. i 235 
2. In an action agaioſt the ſheriff for 
taking goods without levying a year's 
rent, the plaintiff undertaking to ſet 
forth the particulars of the demiſe, 
(which was unneceſſary,) and not 
proving them as laid, muſt be non- 
ſuited. Brifow v. Wright, ¶ Dongl. 
642.) . i. 236, #. 
3. In an action by the bailif of F7#- 


nature of an eſcape, the declaration 
ſtated a latitat againſt Donner and J. 
Doe, with an ac etiam againſt Donner 
for 30l. The writ produced in i 
dence was againſt Donner and two 
others, and not againſt J. Dar. Lo 
Mansfield held this to be good, it 
being a ſofficient writ to warrant the 
arreſt. Hendray v. Spencer. 'Sirtjngs 


i. 238, 1. [See poſt 15} EE 
4. In — wat foe SAR the decla- 

ration ſtared the precept to be directed 

to the mayor only; but the precept 
proved was directed to the mayer and 
E which was held to ptove the 
decſaration. Cuming v. Sibigg, B. 9 


4 


a * $4 * 3 
G. 3˙ C.. 8 
. y 1 / 1 1 q 
| 8 PETE w „ Ia 
0 A» 


_ be» accountable ſhould actually re- 
_ceive,” does not bind the truſtees ge- 
nerally as a covenant, but is u clauſe 


Bartlett v. Hodgſon, M. 26 G. 3. ia 
3 $$ Se 3 ie 


* 11 


2 


f $ | 7 


minſter againſt the defendant, in the . 


after Michaelmas 1773. at Weſtminſter. 


i. 239%. 


Sos 4 84 * 


oth 1 
9 2 e n r 


eres te: bye 


8 = |. WT 


— 
9 


+ 
a 7 o 2 
F 
" Abe... 
Gp e e 0 


„ + „ 
S2 


Sense 


& * 


ED | + Ut VARIANCE I. l. 
„% ;. In an cop ana bad-bond, the i{pe- | 1 dit ere of thoſe days, the geideste 
2 1 . ial, original. eig retarnables _ Vill not ſupport the! piea. Suk v. 
3 Amin rege (ubienngue: tant Fuenit in - Wellings, H. 30 C. 3. . 

uſe | Auglid,  rhe-omiionat the Word ab- 121 In au ation dy the confignor of 
re. cungur was held not fatal, for the writ | goods againſty carrier for noti:dali- 
5. 18 do compel appearance before the |, very, where the plaintiſß alleged fn 
he King in; his (county and not in pern, his declaration that the defendant on - 
em and therefore it could not, as was ob. dertook to'delivers Se. in conſider- 
re- jected, be to compel appearance out | ation of the hire co be paid? by the 
br. | of England. Shuttleworth v. Pilking-| plaintiff; and proved that the hire Was 
42 ton, 2 Stra. 165. . 24% . tobe paid hy che configues, it was feld 
8 6. In caſes upon contracts it is neceſſary) not to be a variance, abe eonfigwo 

4 to ſet out the contract truly; and a] being liable by law. | Moore, Wile, 


difference in any part is fatal, becauſe] E. 27 G. 3. 639 
the contract is entire. i. 240 13. Proof that deſendant's boat run" 
7. Where the contract declared upon down the plaintiff s in the half. way 
was, that the defendant ſhould deliver reach in the Tante will ſupport an 

to the plaintiff all his tallow at 45. per allegation that the boat was run down 

. Kone; and the contract proved was, in the Thames, near the "half-way 
that the defendant ſhould. deliver it at reach, in an action on the caſe for 
45. per tone, and ſo much more as the] negligence ; becauſe the plate is not 
plaintiſ paid to any other perſon; this] material: Aliter, if the place be ma- 
Was held a fatal variance. Churchill] terial; as where a juſtiſication is bel. 
V. IFilkins, M, 27 G. Jo i. 447  Drewry v. Twiſ, H. 32 G. 3. iv; $88 
8. Evidence of an agreement to deliver 14. So where an action on the caſe'was 
oods to the defendant is a variance brought upon an agreement that the 
\ — a count on an agreement to de- | defendant would procure the plain 


» 5 7 - os oat WhS 
* * 0 re 


ge. Hver them to another perſon. Leery| a booth at the horſe- race on Barker 
35 v. Goodſon, E. 32 G. 3. iv. 687 common; and the de e a. 
for 9. Under a count for money had and Barnet common to be in Mia 1 

receired by three defendants, the] whereas it was in Herford, yet held 


plaiatiff cannot give in evidence | to be ſurpluſage, becauſe it Was im- 
money had and received by them material tothe agreement whether Har- 
and by a fourth partner who is now | ez common lay in Middle/ex or Here - 
dead. Spalding v. Mare and two| ford. Frith v. Gray, H. 9 G. 3. B. R. 
others, T. 35 C. 3. vi 363 | | ,. 
9. Plaintiff covenanted to build two 15, In an action againſt the defendanc 
- houſes for 500. by a certain day, | for negligence as an attorney, in not 
and averred in an adion of covenant | proſecuting a debtor of the plaintiff's 
for the money, that the houſes were | to jadgment; the return of the writ 
+bailr in the time; evidence that the on which the debtor was arreſted being 
tim: had been enlarged by parol agree- | laid to be in the 25th year of the 

ment, and the houſes finiſhed within | reign, &c. and the writ itſelf appæur- 
the enlarged time, will not ſupport | ing to be returnable in the 24th year, 
the declaration. Liutler v. Holland, | this was held to be a fatal variance, 
E. 30 G. 3. ili. 590 even though the day of the return 
ll] was alleged in the declaration under a 


6 - oats at ſo. much per buſhel muſt be | widelicer. Green v. Rennetr, Z. 2 

3 taken o mean che Wincheſter buſhe!, | G. 3. f 8 

* and will not be proved by evidenceof an Di d OS oY 

g- agreement to ſell by ſome other buſhel. . Indi mant. 1 

8 . Stockin v. Cee 7-33 G. 3% fu. 314 | f. Underiend for anderfood, in an lena 

ept * corrupt agreement for the for- | ment for perjury, beld an immateri 

yy beatance of money till ane or the other | variance: N. Vl Beach; (Chis 22.7 | 
hs A tauo days, at the Option of the bor- } 5 F. 66. en 12 701 ; ; 
19 er, mult, be pleaded according to 2. An indifimert" fbr un affiult” 

n che fact in the aleraative; and if it | - theſe words, 0 y lis life Was 

. q be 1 th e wo 8. whereby 7 | 
la de ſtated Oo a3 an abſolute forbearance | greatly deſpaired of; an indictment 


lor 


ee 


—— 
N . 


* 


wt 3 OT — ba FA 
37 SENT « 


A Hr: | . er 2 dias: 


„Min he record in an ation for falſe im- | 
9 dument ſer forth a few of the firſt | 


: words 1 in 4 bill of Midaleſex, and then 
Added an E., the Sc. was held by 


Tem Ch. I. to be no variance from the 


bill of Midaltſar, when read at the 
trial. ihn v. Magen, Sittings 
1 \ aſter” M. #3 G. 3-8 Weftminfter. 
1 e 
n Wmesk in a Sechs * . 
5 '&f 4 former trial muſt exactly) 
agree with the record to be produced 
| wh evidence to ſupport it, though, it 
de laid under a 22 15 v. Pofter, 
2 72K. 3. iv. 590 


* How to be 15 AA of. 


9 


2. In an action againſt three on a pro- 


1 note, two of whom are ſtated | 


to de oulawed, the third may take 
advantage of the miſnomer of his 
companions upon the general iſſue, on 

the ground of a variance between the 
- vontraQ declared upon _ that 


+ proved, 2 v. « Auflin, E E. 32 


8 ö u. 647 


2 The Court wi not, on motion, per- 


mit a defendant to take advantage of 
u variance between the ſum mentioned 
— „ dhe ar etiam part of the latitat and 
the declaration. Turing v. Fones, . 
„„ v. 402 
*; \Though they wil when the — 
is in the nature of the action; 
where the plaistiff ſaes put a ry 
1 de, fregit, and declares in 
. 402 
80 8 the obj ion is to the n- 
+590 Fight of = paves if he "I a 
+; writ-in- n 8 
yto! v. — 


* 240, n. 


1. E Sag wo 


 , vention af the Jury no. 


cannot award a venire 


Ri! com From 1 2 ＋ 7 * | 


51 
2. But en there was 4 i, 


tions to the rejection o 
the Court of Great Sc 


was deemed adiniffible ;. mne Con 
B. R. thor oght chemfelves called gn 10 


award a wenire dr novo (into the nent 


ithout the intax- 

final judgment 
could be giren on the BOP: 255 
dies v. Piegce, M. 28 C. 3 
And ſce the note in p. N in 
the notes in Fohnffope y. Sui tox; 1 
as to the power of a Court of n 
award a wenjre de, —_ bh. 

"4 That the ng wi 
_ wenire, de nous where Hig 15 A Je 

dive finding in the ah 95 


lil d. . ko e 


. Engle r 8 


1 Loving. 


1. Fa 7 by dee executed wot ah 


ſecuring the repayment of money.le 
to B., 1 1s af receiver; of, 
rents in Middleſex, OE a 
3 which enables bim 0 

uſurious intereſt ; he ccordingly u 


6 ceives the rents in Mi alelex, 
ſettles the account in .an 


there pays the balance. on 100 
uſurious intereſt is e 
fence is completed in Conten, 


nalty is ne, 
9+ 1 550 46 0, | 


4. It ea it might 


vente in u gui tam adlion for t. 5 


Tapes f 
7 


* JS 
BY m 


14182 


7 


* 


38 


re 


* 
* 


+ STEPE. © 


$+ But the Court will 


- "different counties, * may bring bis 
action + (covenant) 10 


8.3. ee n ee, 


. Barker, T. WE, BET ty 
2 'JroFArts'3. wa hon pt 7 HT 
5 oh ift . that av6ther 
t to have deen ſued with 
2 yy t, it is- not neceſſary to 
3 a Venue. "os v. De Gar . 


6 104 if ie be ple thy $43 


4 that ſuch 6ther 


N e plai 


th ES 35 . 


2 — is ow. to wit, in Spain, ir} 1 i 


= will be conſidered as pleaded with 


© Out any wn vii. 243 


1. Cbanęing Lan i PRAcr ties 

XII. 5.63 — XIV. 11, 32, 13% 

1. An affidavit to change the venue from 
A. to B. maſt ftate that the cauſe of | 
© "adtion aroſe in B., and not in A. or 
- elſewhere out of B. Allis v. 7555 
M. 30 G. 3. 


e e foe © Het | 


written in one county and ſent into 
nmother, cannot be changed into the 
county where written; for the defend-| 
ant cannot ſwear that the cauſe of 
action _ m_ in that county. | 
Pinkney v 8 27G. i. 571; 
and Clifeld v. Cid, Z. 47 6. 7 

i. 647 


in an action for a libel, into a county 
i which * was both written and 


| +4 80 if mne I Ege and fot by 


"lover our of the kjngdom, it may be 

ro anged (from London where it was 

" laid) to the county where written. Me:- 
. Martbam, E. 


plication of the Uefendant, will 
ge the venue to the place where 


ee, * v. Taylor, B. 27 G 


1 oflances ces where fimilar | 2 


V C. 3. iti, 6 
debr on dons; ths Conrt, * 


as the Jefendzar's +. ; 
i. 2 | 
e were refuſed, when the | 


the . the venue, 905 
ment of money into into court 3 

| os of the cauſe * 

Patties Toe W 


1 27 

11. The defendant cannot change 
venue after an order for time to 
on the termis of pleading ifſan | ind 
taking ſhort notice of trial for the firſt 
fittings in London or Mitdlt/ivt. Ship- 


hey v. Ctoger, T. 30 8% "n, 98 
VERDICT," 


Where a ſpecial verdi concludes. gene- 
rally, the whole caſe moſt appbat on 
the record. _ 
M. 29 G. Ju ee 5-48 
VISFTOR... nw 
1. Whether, in caſe a dean and cy 
 negte@ or refuſe to appoint # Eaton 
reſidentiary in proper time, 1 
by virtue a his general viſitatorial 
appoint 8 empor till 
ach eletion be had? Chichefter 
(Biſbop) v. Harwood & al. B. 2 Gl. 3. 
i. 650 :- [ ſee titles Proms i- 
Tion 8; Manaus . 7.] 
There is no lapſe to bien jo te < 
"caſe of a ca 


nonry- 
\3- In e caſe of a 5 
ee. if no ſpecial 


viſitor be 
appointed 


4 


Wa” We defa 7 ths — jo 

5 N upon the ing, 10 to be;exer- 
cif 8 4 ayh be a S. Ca- 

of era H, E. 34 B. 3: 
- +233: [See vit. «Me, uus Ip.) 
a viftor of A college has brach and 

2 e on an appeal, the Court of 


K. B, has no 2 to examine 290 
5 9. In. general che Court of . R. Mill 
not interfere-in-the-caſe: ofa) viſitors 


* the 1 egaliry of. the judgment. Arr. 
25 (Bi ). H. 34 C. 3. v. 475 
[Rader v. Tias (Bp.) ii. 338, 3. 

and this Digeſt, title ane 


4 5,6. 8 


5. The ailitor need. not hear. parol evi- |. | 
- 5 being reſtrained to the; — | 


. dence on ſuch an appeal; it is ſuffi- 


cient if he zeceive the grounds of the | 


rr the anſwer to it in writivg. | 


77 
6, Ni. r ho had been a * 
vi of Peterhouſe, Cambridge, and had ya- 


- cated. his fellowſbip by. taking a col. | 


lege living, but had continged his 

name on the college boards, wy po | 

entitled to an preference in the ele 
tion of a maſtet, as being a — 


of the domũt or — iba undertheſe | 
words; In cujus vero electione hoc 


; imprimis obſervari volumus, ut ipſius 
domũs atque ſociorum ejaſdem ſemper | 
ratio babeatur, ut hi, fi qui inter eos 


ad hoc munus obeundum inveniatur 
- Idonei, cæieris præferantur; fin, hu- 


zoſmodi in domo nulli extiterint, tum 


aliundè . R. v., The Bi- 


Heß of EH, E. 25 C. 3. ji. 296 


7. The fellows having returned two the 
perſons to the Biſhop of Ely as gene- | 


ral viſitor, for him to chooſe one, ac- 
cording to the directions of the ſta- 


tutes, to which return the biſhop is 
Hirecied to give plenam fidem, and to Ii 


appoint one of them guem magis utilem 
iatellexerit, et preeficiat domuti et ſchola- 
ribus, ' ab/que mord in magiſtrum, ne 
Aomui et ſcbolaribus diſpendium aliguod 
- Inferat lenga mora; and one of the 
perſons returned being a fellow of 
the college, and the other a member 
of a different college, omitting Mr. 
Longmire, who was the third candi- 
date z the: biſhop caundt on that ac- 
—_— declate the eledion made by 
e fellows. to be null, and. appoint 
- l than one of the to returned 
to him to be maſter, as claimiag by 


194 erke vsrron. u ,, 8 


2x4 22 bx the e ji within Ager- | 


, (ain wime, C 
to the maſterſnip. us  aiziago 
8. And. thereſore the Court in ſuch chic, 

on the biſhop's refuſal. granted) a 


che two perſons preſented to him 


the fellow, l vari Wes 


* or review. any determination made: by 
him in that capacity a but this was 


ſhop's general viſitatorial N his 


one of the two perſons: preſen 
to him by the ſellows,, who were ne 
judges of their fiineſs. . 38 5 
10. Nor could the ap ointment of the 
biſhop be ſaid to have been done by 
virtue of his vifitatorial-power in this 
. inſtance, even ſuppoſing the caſa to 


tion, becauſe be did. not cite or hear 
the parties; and iti is a judicial act; 
and unleſs there be a general viſtta- 
tion of the cdilege, there muſt be an 

appeal to the. viſitor, and be — 
proceed on that.. 1,36 
11, Where by the ſtetutes of . 
the right of appointment 10 the m- 
terſhip devolves on a perſon nam ad. 
who is alſo general viſitor, on neglect 
of the fellow s to elect, ſach nomigee 
has not that right as viſitor but by 


founder. 8 1 5 + Ss ii. 338 


act, the propriety of che election 
the hiſhop's conduct cannot be in- 
quited into by himſelf as visitor, bes 


his own tight, for be claims an, in- 
cannot be a judge in his own, 


to him; and in all theſe caſes dhe 

power of deciding the. queſtion, and 

conſtruing the ſtatutes, dexolves pn 

the Courts of law. . 338 9 
13. Where by the. conſlitotion of, 

eter college, 2 the bilkop. of 


er was appointed 
to viſi by himſelf or his gom 
once in five. years. e G Rcie, 


. R in tue llatutes, | 


. 
- 


oſte ner 9 by the * i 50 


_ mandamus to him to appoint; _ 


held not to be a caſe within the bi- 


have been within his general juriſdie - 


ſpecial een of he 
12. Then as this. was not a viſitatorial 5 


cauſe that would be to determine vn 


tereſt and aſſerts a right, and a — 
unleſs that power be expreſsly giyen. 


eneral viſſtors 


| os 
Mau... Ko 


1 


© abferijitt, per epiſtopum aut ur cm 


- By But if the conſent of the'four febfior 


_ "Fettior" fellows; io have Obtaiged the 


wirren. e 195 
Twas provided chat he might deprive |. times to bear and redreſs the griev- 


- the rector or expel the ſehotars * with : 
this qualification; tum ad dopriva- 
rionem reckorit, auf euh¹νjj fe hol ri 


ſarium agatur; then if he cannot make 


out his innocence he ſhall be amoved 


/ without further appeal, um tamen ad 
© ejus FH pu¹ fee, there ſhall be the con- 
ef the ſeven ſenior fellows; and 


-"that if the rector be removed by the | 
biſhop's commiſſary, etiam con/entien- | 
ribus four of the ſenior fellows,” he | 
may appeal to the bihop; if the bi- 
"ſhop" Eeprive the rector without the | 
conenroFrhe four ſenior fellows, ſuch 


_deorivatior” is good notwithſtanding ; 
for being general viſitor he has the 
power of deprivation neceſſariſy inci- 
» gent to his office, and it can only be 
abridged by expreſs words, of which 
there are none here, for the words 4 
© ramen, &c. um temen ad ejus expuljio- 
nem; Kc. relate to che fellows, and 
not to the rector; though the words 
elbiam cbnſentientibus, & c. do quality 
the commiſſary*s power, but not the 
biſhops: Per Holt, in Philips v. 
E hr 60004 460843" 46 


"Fellows had been 'neceſſary to the de- 
privation of the rector, it would not 
have been ſufficient” for the biſkop, 


* 


* 7 


k 
: 
: 
: 
: 
: 
: 


| - ances; of the particular. members. 


r n 1. 346, 248 
17. So where the biſhop appointed a 
viſitation to be held. iu the chapel on 


1 


the area, and the viftor called over 
all their names, and ſware a perſon 
to prove the ſummons, and went away 
without doing any more; and aſter- 
wards be appointed another viſitation 
in the hall on the 24th July following. 
and called over the names, and tegiſ- 
terèd the act of 15th yn notwath - 
- ſtanding. a proteſt againit all the pro - 
—— , — viütation is good, and 
viſttatioun. ii 34, 9. 357 
poiatment of lav, and is not | of ec- 
cleſfiaitical origin; here the intereſt 
of a charity is veſted by the donor in 
truſtees, there the law does not raiſe 
a viſitor; but Where they who are to 
have the benefit of the charity are in- 
corporated, there the law taiſes a vi- 
ſitatorial power in the founder and his 
heirs, unleſs , the ſounder hath ap- 
pointed ſome other perſon. ii. 3524 3 
19. And there is no difference in reſpect 
of the viſitatorial power between a 


©'Havihg" firſt ſuſpended ſome of the 


© confent of the reſt; for the ſuſpenſion 


made no vacancy of their offices, but |: 


was only an impediment to their en- 


Joying any benefit from them — See | 


— 


title Cyvicer.)] 7 i $1 


15. Under this conſtitution of the col- | i 
21. Where a viſitor has power to de- 
prive, his ſentence is not examinable 


lege the viſitor can only viſit once in 
five years, unleſs called upon oftener 
dy the college; and if he come un- 


. called within the ñ;ve years, his viſit- 


uàtion would be void, and any ſentence 


he might give a mere nullity, N | 
JE 34 3 


* 


eorum non judice;' 
16. But if a member of the college, ex- 
pelled by the rector and fellows, ap- 
: Un to the biſhop as viſitor, and the 
- biſhop.appointa particular commiſſary 
-to examine the matter, this is not 
ſuch a viſitation as precludes the bi- 


ſhop from viſiting again within five 


years" ex 0ic10 37 for as viſitor he has 


college and an hoſpital, where the 
latter is not governed by, truſtees ; 
both are eleemoſynary, and a college 
imports a corporation. i. 353 
20. Spiritual corporations are viſited by 
the ordinary, If he is viſitor as ordi- 
- nary, an appeal lies to his ſuperior ; 
if as patron, no appeal lies? ii. 353 


* Pl 


either as to the cauſe or the truth of 
the ſact in a court of la; ſo that if 
a deprivation be pleaded; these is no 
occaſion to ſne the cauſe, ror. is it 
- traverſable even in a viſitation, -. 
e eee 4.54 BY e 6 OO Tru 
22. Though the ſtatutes of the" college 
enumerate ſeveral offences for wich 
the rector ſhall be deprived, and con- 
tumacy is not one of them, yet that 
doth not tend to abrĩdge the viſitor's 
power of deprivatioh- incident to kis 
oſtice during a viſitation, but he may 


en 


#4 * 


USAGE. 


a * conſtant ſtaging authority at all 


equally deprive/for contumady. 4i, 358 
. i 


1 
"I 
1 
| 
I 


the 16th: June, and the rector and 
fellows. refuſed to open the doors n 
the day appointed, hut proteſted in 


what paſſed on the 1th June was no 
18. The viſitatorial power is an ap- 
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1--Dabe will lie for uſe and 


—— ———— of an 


againſt a tenant who was in poſſeſſion 


of notice by the grantee, and down 

"to the day of the demiſe in the eject- 

2 but not afterwards. Birebh v. 
right, M. 27 G. 3. 


eee 
14 Wiryzss I. 20, 21 3 
If the borrower of money give a 
ho = for the principal and interzſt-at 
five per cent., and covenant at the ſame 
time aſſo to pay to the lender a certain 
portion of the profits of a trade car- 
red. on by him in parteerſhip with an- 


other perſon, this is. an uſurious con- 


tract. —— — ng 
pop gy yet gr 
© 


„eas time as the ſock itſelf 
8 produced, is not * 
intereſt. exceed 


V. without ſecting the 

— the demi. Wilkinev. 
1. 35 G. 3. vi. 62 | 
Sake Gion for . tion 


| annvity, after a recovery in eje&ment | 5 


under a demiſe from year to year, 
for all rent in his hands at the time 


7 


| 


| | _ — yr es 


| 100 5 and:thes 

| ceived in the eur ſe + 
a0 be deduQed, tat 
main as principal.“ was ” 

q de Nr Le Grange v. Hamllis, 


reby committed, nar is the p 
incurred until the latter nate 10 — 
Maddeck 9 . *. Hammetty vi. 

. The ſtat. 14. G. 4+. c. 0, relates 
ſolely to ſecurities on land in 

and the Colovies:; and therefore 
where A. contracted with . ſor the 

ſale of an eſtate in the l Indies, 


and it was agreed that part of the pat- 


chaſe - money ſhould remain 
by the of . and C. 
bond was afterwards 

executed in Eng/and byv A. 


nd that 
and 


another 
and D., reſerving 64, per cn e 
lin the, ſame — the Mm 


one) ; ſuch — was ms 27 
ren [vs 5 __ 
| * Nn 7275 * . * 
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1. Mr. Jukice Buller uns 2 
— think, that the fiat. 1 „ 
c. 48. made all — 
intereſt. Si. 616 
- Butiin general, a wager-is- legal, if 
i S breach 5 


a third 
eule, er libel him, or ik unde noc 


lar ons | 
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1 If hal Far i F 100 : 
warratited ſduhd and Bx years 

M2 it be te of 

wt he ſhall be deemed as 

IR ROS: 

only to the 


San. M. 8 | ' ive 2 | 
e applies 
perform a certain journey in a-poſt- | . 
chaiſe and pair of horſes in a given 
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dan ig Wegab ander s fine Ratece. 2. her: A herie | 
n yarrar RE S 
75 i499 | 
F 6. A wager between twa voters with te- ' oo 
. 0 was hen fre w the 


.ſpe& to the event of an election of a refu 

member to ſerve in partiament, laid that e minha he maintained by 
| before the poll "Milen | the buyer, the ſe lex and. hi 

v. Hearn, M. 26 GW. 3% 1. 56 1 not affected by 
— ne 2 wager, that war baving ſold the horſe after. 

be declared againſt France : him to the « | a0}. £09 2ALIFES © 
ET 3s void? "Fofter : i 8 10 inn 8.96 ASiiee 38 VERT | 
v. Thackerys T. 21G. 3, B. A. i. Lam . WASTE: 29718 unn 


$28 poſt, No. 1 Ex 19; 4 #04686 
102 = — e a canſe Lb VI. 1. Ibn 
inthe Houſe of Lords or the courts of „There ir 1 diglecrou 10 be ot .. 


Juflice\is'void; if laid with a lord of | ** be de 
— judge. (l * 1 —— e in 5 


w_ Saban ae 67 dh am hy. 2.4 
{any braveb-of the public revenue is 


illegal; becauſe it leads to av improper | 3 Tema for life . 


of waſte has an abſolate property in 
rey. died ee, dee d ſoda! as” ity aid & oe ow 
| 1. 5 


[See Trove 4. J 
+ 
A keon yi fol waſte will not warrant a+ tenant 
| 1 aig bro the — ſor life in unleading an houſe and 
11. If a wager be depoſited with a ſtake- | ſg dogs — Vue v. Lord 
— _ event of a battle ta be | | ns LE . 
the | layi the Court Chand - 
—— ———— heac r pe tenant for life — / 
the battle be fought, either party paar of oafte from es 
may; recover. from. the fiake-hokder | . 
me ſum depoſited by him - Cara v. 5 all ornamental timbers, . 
Tharland,. M. 34 C. 3. 2 Os 405 7 
12. — p ———— Y 
many has been paid over to the + | 
winners (Per un, C. .) v4 
13. In aſp caſe; of a nager as 
to a pence with: France; the Cour de- 6. 
termined, wirhout ang quabfication, | by 
that whenever money has been paid L 
. — ile gal confideramon, it may 
recovered! bacie by the party Be 
hasumproperly paid t- W ee 26 e e 0 . TY 
* gb & ending M. ae 460.02 22424 432M. 8 Wis « 
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af Under obe es Gs" and con- 


f Age on-way. 


A Under 4 Frack öf co wy from or to 


N wy peneral a perſon is A competent 
w itneſo, unleſs he be directly intereſtedd 


3. Therefore one underuriter may be a 


199970: EnAAY © t 
; 
venient way for the purpoſe of 'carry- | 
„De deen {anong/oth 'other 175 850% ths | | 
Anter has a t to lay Framed 
een v. 1 Cre, : 

CRF: 3. 1 1 


3 


. , rough," aul dleng à particular 
Way, che grantee is not Juſtified in 
making a tranſyerſe road acreſ the 
- ſame, =. 4 45} 1: $4 4684/4 RN 360 | ; 
4 Unis ür | 


"WEIGHTS « AND: MEASURES: 
Lans fee titles Cs ro 4. gy 


patty #VARTARCE' 1.5 10% 
1. Te is mlegal to fell corn by any her | | 
"that the inc heer meaſure. R. v. 
1 Major, T. 32 G. z. iv. 750 
The bayer of corn by any other than 
dae Wincheſter meaſure forfeits* the 
penalty of 307. befides the value of 
ee 2 by Rat. 22 & 23 Car. 2. 
. 12. . v. F. Arnold, 7. 33 & 3. 


* If the reddendum in an old a 
leaſe be ſo many gaerters of corn, it 
Will be underſtood to mean legal 
quarters, reckoning the buſhel at 
eight gallons; although the old leaſes 
before the ſtat. 22 & 23 Car. 2. c. 12. 
contained the ſame reddendum; and 
although, till lately, the leſſees paid | 
+ by compoſition, reckoning the buſhel 
* at nine pallons. The "Mafter and 
" Brethren of the Hoſpital of St. (2 4h ” 
Lord Howard de Walden, T. 35 G 


eg; i. 358 
"WITNESS. oath 


L Competency general A dp on 
| Aecount of Intereft. - 5 


„ 


1 


An the event of the ſuit. Dent v. Baker, | 
i error,) H. 29 G. 3. iin. "27" ed. 
(aud fee vii. 621 
2. And unleſs the verdit can be giuen 
in evidence by him in another ſuit. 
Bell v. Harauood, T. 29 G. 3. bit, yoo; 
. =» [and fee vii. 62.] 


- witneſs for another in ye on a 
policy ſubſerĩbed by both, + iii. 27 


And if he has engaged to comibuate | 


td te defendant's coſts, and has an 
action depending againk himſelf on 


the. 


WLTNESS' I. 


1 


Jotieiiias 


ame pojey ande 
plaintiff id a bill in equity dr dH. 


- (£overy, he may be made 4 competent 
_avitne(s;bys the defendants re 
him tromady contribution to the — 4 


in, law, or in equity, and by an ber 


dy himſelf and the defendant tb pay 
the coſts in equity, and- difmiſe the 
bill as” to chem. i. „ ee 


16—19-] 


5. In et e 55 5 ont upon a leaſe — | 


A. to B., the point in iſſue was 
ther C. (whoſe title both are ) 
demiſed firſt to A. or to another 


ſon; C. is a competent witneſs: 6 | 


prove the point in foe; for the wer- 
n cannot be given in evidence in 

action which may afterwards be 
| bronght either by or -againft- hitn. 


Bell v. Harwood, J. 29 C. 3 iii. 308 


6. But if rwo per ſons are contending for 
the polſeſſion, WhO are to pay 1 — 
in different rights, there the landlord 
could not be admitted a wWiturſo o 
prove the demiſe in Ge 
Per baun, f.- 4. 5-466: 9488 

75 Where AH. rented a 3 0 
who covenanted to reimburſe bim al 
the poor-rates; and 4. afterwards 


underlet to B.; A. was heid to be u 


| 1 witneſs to prove ſuch; let. 
ting to B., upon an appeal. Rov, 
8 Z. 26 G. 30 «vo 62 
If A. have received money from B. 
. pay to C., and the queſtion be 
whether AJ. were the agent of C.: for 
that purpoſe A. may be called as a 


wWitneſs. to prove the agency. Jiderton 
. Ai hinſon. H. 38 G. 3 3. 3 


9. So a captain of à ſhip who bad-bor- 
rowed monev ſor the uſe of the ſhip 
of the plaintiffs, was held a competent 
witneſs to prove that fact in an action 
againſt the owners, whoſe» defence 
was that he had borrowed it for his 
own uſe, Evan v. Williams, Sittings 


at Gnilaball after 7. 28G, 3. cer. Lord 


Kenyon: | vii. 4814" K. 
10. In order to render a witneſs incom- 
petent, it is neceſſary to ſhew'that he 
muſt detive a certain beneſit from the 
determination of the Cauſe one way or 


the other. e 8 1 84 


11. The, bare pollibility. of a- witpels 
being liable to an action in a certain 


event 18 no n 1 ** compelency. 


N S40 i. $63 


12. But 


vii. 40 


16 


5 * — 
FA » 
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| Pur bal ansehe a witwoſs Swe | Tupt fond inteßeſt on a 
raped ee $47 94 9863 | an af — er bor 

13: Ao: -obligor 10 a bord to the Wüi- bis dankruptcys e Dankrußt is b 
vtider at. 22 K 23 C 2k. Jo. a%\competentavetneſs.+t0 prove.uthe 
— C e tent Witneſs to prove a offedre. if. he has not obtained. his 
— aer 4 : {gortificate,, or repaid the money; not- 

A. — Z. 26 G. 3 Sur. ; | : oithiandiog he is ready. to releaſt ta 


So a creditor.of the adminiſtratrix a 


god iges for the lame HIS 


„. Where | wo. perſons joined in an 
7 511 on, one of them w Was 
fnltted to prove that at the time 

| bs the Nag Aer 1 nointereſt i in 
15 the F veſts 1. 301 
155 2 2Aton | againſt a mater for the 
egligence.of, his ſervant, the. latter is 
3 a competent witneſs to diſprove 


the negligence , without a Sree. 


© Green v. the New 
een 


River Companyi,# 
\ - IFN 589 | 


16. It was hold B. 2 perſon; is not a 
competent witneſs to impeach a ſecu- 
rity which he has given, although he 


is pot intereſted in the event of the 


ſit. alm u. Shely, T. 26 C. 3. 


O 


N W i. 296 


. Ing. up a /promitiory note, an indorſer 
was not permitted to prove that the 
> —ů the note was furious; 

at fy © gt. 14 { Las 29661 
18. 80 i in an action by the indorſets of a 


„dill of exchange againſt the acceptor, | 


the latter was not allowed to call the 


- Indorſer as a witnefs to prove that the 

- Plaintiff had no right to recover upon 

—— merely received it | 
rle 


the dill, 
from the indorſer in truſt to obtain 
payment of it from the acceptor bn 

- account of the indorſer himſelf. Buck. 
- land v. Tankard, E. 34 G. 3. v. 578 


29. But afterwards, an mature delibe- 
ration, the Court ſolemnly deter- 
mined apainſt the rule laid down in 
Walton v. Shelly ; and beld that in an 


action by an indorſee of a bill of ex. 


change N e the acceptor, the latter 
might call the payee and indorſer as 


a witneſs to prove that the bill was | 


void in its creation. Jerdaine v. Laſp- 


. "brooke, E. 38 G. Vi. 603 


20. In a gut tam action on the ſtatute of 


- uſury againſt the aſbgnee of a 3 


| 


N 


| 17. And 0 on his ee where a bond | 
was given in conſideration of deliver.- 


} 


| 


his a all beneũt which may 
x ariſe from. the diſcharge. of this debt 
im particular, and all claim to; allow 
ace and ſurplus in general and mot- 
withſtanding the aſfig dee has proved 
his demand for the money leut under 
.. thi commiſſions» Malers g. ti vs Prey - 
lan; K. a8 G i 
21. In an aQion for uſury, the borrower 
of the money, who has paid the ſume, 
is a n witneſs: to prove the 
. e Cate. Smith 7. 4. V, Prager, 
M. 37 G. 3. v. 60 
22. Whether a perſon who is intereſted 
in the que/ion put to him, though hoe 
in the event of the ſuit, be a competent 
witneſs ? Qi.” 1 296 
23. In fome caſes even an intereſted 
perſon is a competent witneſs from 
neceſſity, as where the intereſt ariſes 
after a plaiatiff or # 5 has an 
; intereſt in his teſtimony.” . 27 


II. Aurich. Counſel, Kc. 15 had 
Ong Wings. 3 


„An attarney is not reſtrained . * 
e of la from giving evidence of 4 
converſation. between him and his 
client touchiag the juſtice of his ſuit, 
after a writ of inquiry executed on an 
inte rlocutory judgment, and à com- 
promiſe thereupon; for the purpoſe of 
- the ſuit having been obtained, the com- 
munication cauld not be faid have 
been made by way of inſtrustion ſor 
conducting his cauſe. + Cobden av, 
Kendrick, M. 32 G. 3. Wo 31 
2. But if any matter; ieee les 80 
attorney in the cauſe, pendi the 
cauſe, he is not permitted to give it 
in evidence either in that or in any 
other adion. Vilſen v. Kalall, . 32 
2 i. 753 
3. It is che privilege of the client and not 
of the attornex,.7 x iy. 753 
4. But ſuch privilege” is confined to 
counſe}, | ſolicitors, and attornies, 
when acting in their reſpectire cha- 
tacters.— I See ante I, 8, 9.] -5 5 73 
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ul. Mee Wife... 
. „ Malen 20d wiſe del ot be called 
2. any caſe to give evidence, even 


Sending to criminate each other. K. . 


Inhabitants), H. 238 G. 3. 
e 255 


@. Nor can they in any ebe be winwllce 
jg Z. 32 G. 67 

32 > iv. 678 
8 
Nom rr 
the firſt wife of the 
| diag bn — wot 
e a former with him, 
— — s him to 
ve been bigamy. Us. 263 

4 Huſband — wife — their 
. ee e 
ment „ 


IV. Pariſhioners, &c. 

ho On an appeal againſt a poor-rate be- | 

. caule certain perſons were omitted to | 
be rated, a pariſhoner, who is liable 
to be rated, but not in fact rated, is 
a competent witneſs to prove the rate- 
5 oF the 22 R. v. T. 


ir. 17 


3. 2 4 el rateable r* | 


in a pariſh, but not rated in 
competent witneſs in a cafe reſpect- 
ing the ſettlement of a pauper in that 
riſh. R. v. South Lynn (Inhabitants), 
- 34 G. 3. v. 667 :=—vi. 157 
1 And on an between the pa- 
. Fiſhes of A. and B., the former may 
call an 8 ee 2 is 
not rated to the , and compel him 
to be — as-a witneſs. R. v. 
by . 
4. Dy da. —— S. g. e. e ebe. 
8 —— b 2 Ity i . 
8s where alty is 
the pariſh, unleſs penile 204. R. 
v. Davis, H. 35 G. 3. vi. 177 


WITNESS TH, VI. 


— Davis | 


3. Where a ſubſcribi 
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. ae 
1. If the ſubſcribing witneſs to a bond 
be intereſted therein as well at the 
time of the atteſtation as at the trial, 
Err 
hand ries bstdene 2 of 
g ſufficient that 
4 . 3. 


v. 371 
2. But the hand-writi 4 
having been proved, the Court refu 
to ſet afide a verdict x” the 


blank. 


pointed executor _ 
of the hand-writi 
be given in an 


rol, De d. Church v. For- 
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